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PATENT EXTENSION 


WEDNESDAY, JUNE 20, 1951 
House or RePRESENTATIVES., 

SUBCOMMITTEE No. 3 OF THI 

COMMITTEE ON THE JUDIE 


The subcommittee met, pursuant to notice, at O 
ble Joseph 4 Bryson (subcommittee chairman presia I ) 
sideration of Hl. R. 323 and H. R. 4054, which are as follows 
HW. R s ( 
4 BILI I f ‘ ‘ v ‘ 
pro ' t 
Be it acted by the Senate and House of Representatives of the t Is 
of America in Congress assembled, That the policy and pu pose of th \ 
that the term of any patent shall be extended to such exte! the Is¢ 
exploitation, p notion, or development of such patent has be reve ‘ 
paired, or delayed by reason ot 
( the granting of cense ! United S ‘ \ 
roy or at a nominal royalty 
b) any restrictions or prohibitions imposed 1 e United §S 
reuson ¢ t ir or other national emerge \ 
I circumstance bey d he cont! I l 
resulting from the existence i he United Stats ( ‘ 
othe tio emergency 
SEC. 2 Che application for such extension of a pate | be ft 
ily verified, and shall be filed with e Commissioner of I el }) l 
by a fee f S30, within one year after the date of the e1 ‘ tl \ 
b) There shall be set forth in the application for an extel! on the zg 
upon which made, together with a statement of the essential fa 
support thereof. The application shall also include a statement of the 1 es 
and addresses, insofar as known to the applicant, of all persons, fir 
rations, if any, who at the time of the making of such application have al 
right or interest in or under the patent the term of which is sought to be 
extended 
(ec) Such application for extension may be made by (1) the then owner ¢ 
owners of the patent, or (2) any person wl during the period hen there 
mentioned in section 1 hereof, was the sole I nt 
f the filin of the 


existed the circumstances 
owner with others of such patent and wh so, at the time of th 
application for such extension, has a right or interest, legal or bene n« 
under such patent 

(d) The Commissioner of Patents, s ject to the appr f ™ 
of Commerce i from time to time establish regulatio I ste 
with w, 1 the condu f proceedil } Patent Office f ‘ ! 
patents under this 1 sh ! e the powel t 

nal } ] « ) } ma I 

~ ( cle 

Ss ) ‘ f uw 4 1 i ‘ ‘ ! ! ) 
here ‘ ( re brite ! 1 1 
‘ “ | aii (; ! | { - 

i 
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days’ prior written notice of such hearins 
the persons, firms, or corporations having 
patent as shown by the application for the 
Sri j (a) For the purpose of establishin 
¢ t shall present « dence as to the « 
stances specified in section 1 hereof 
S >. (a) If, from all the evidence presented bef 
Pat t hall be sat ed that a patent should be 
tl CV O : t, he shall grant such extensio1 
hn tit to ! eh th nor il econo! I 
prevented, impaired r delayed durin he period 
nd by reason of the circumstances mentioned there 
b) If any applicant f in extension is dissa 
( ImMiSSior f Patents or any board ich may 
sponer ¢ Patel fol i leter! 2 n of ay 
I i up » the Unit 1 State (oul ( 
thirty days of the decision from which the appeal 
cen to the United States Court of Customs and 
shi I Za Se no ice the eu rT I 
fl within said thirty-d t 
n writin The Court of ¢ Ap 
Nn termine such appea r 
( s other appeals from | 
\ certificate dem h antin fane 
SILO] \ he Commissioner of Pateuts or ti ( irt of 
sha be issued by the Comn er of Patents and 
h extel oO shall ppear il he © (a2 tte ¢« 
Src 6 " L po lh 7 ra rt ente o 
have the same fe e and effec n law houg! 
for seventeen years pilus the e! i suk ( ens 
ded herein 
1) No natent extended under ft! provisions o 
é a | isis tor r) 1 by CuSO ol il 
! United State during the period of extension 
( ha remnal ! pe sil hi tent 
) No extension granted uw the provi 
rip ol ill tie Vho efor tl e Oo his Let 
tiny richts in patents o1 D tions fol iten 
! mtent extend ler the Act, nor shall 
\¢ pair Nhe l ( I rhe h iis i ful 
assave of this Act the inventi ered bv the ¢ 
rson shall have the ht to mal use, and vend t 
yf patent ¢ ion for patent, « »COr 
r irins hie te) f } ent i¢ 
ble for al pe “] sequent to the date 
e! ~ granted: P lho r, Th I 
( ed shall have the ption of ntinu the 
‘ rany part thereof on the sam rms 
e ting lic ( f discontil g sa lice 
1 I er f ©] ent Provide rther, Th 
S t issued nt ter the date of expiration of the 
I e or cde ct d il said aat ind before 
on. whi ould } ‘ ! need tl rite had 
e sold or used after ( ul ( he ten n 
ingement of the patent dur he extend ter 
or vendil 
d) In an ti for il ! fier the e 
! the grant of the pate nd d the period « 
iv plead and pr I ! ( $ 
t : I 1 rv t \ Sl n fae 
} tatement hall } f 1 ur n f t ul 
e defenda wi sts 
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PATENT EXTENSION o 


A BILI o provide for the exte m of terms of patents nd for other pur} 


Be it enacted buy the Senate and House of Represe tatives of the | ted 


States of America in Congress ssembled, That the te 1 of any patent may 
be extended in accordance with the provisions of this Act if the normal returi 
from the use, exploitation, promotion, or development of the patented inventior 
has been prevented, impaired, or delayed, during the period beginning May 2% 
1941, through November 4, 1045, nclusive, by reason of inability to o 

materials due to the fact that materials required were biect to Govel eD 


priorities or allocations 








Sec. 2. (a) The application for an extension of a patent hereunder shall be 
in writing, duly verified, and shall be filed with the Commissioner of Patents 
companied by fee of S30, within one year after the dute of the ena nent 
of this Act 
b) Tl pplica n si tate the grounds upon h it is made, together 
with the essential facts in support thereof ind the 1 ( nd ddresses 
insofa! s ki n to the plicant, of all persons, firms r « porations, who 
t e tin 0 he king of such appli ion have any right or interest in or 
i Ne | mot w h is sought to be extended 
(c) Suel ipplicati fo xtension ma be made by a pe! n ¢ his leg 
representative 1) who is the owner of the patent, o1 y 4 who I ne . 
period when there existed the circumstances mentioned in section 1 hereot 
was the sole owner of or had substantial interest in such patent, directly ot 
indirectly, and who, at the time of the filing of the application for such exten 
sion, has a right o1 terest, directl r indirect in such patent No extension 
may be granted unless the principal beneficiaries thereof are persons who 
suffered the ass specified nh sectior l. 0 their legal represent tives 
(d) The Commissioner, subject to tl roval of the Secretar of Co 
merce, ni establish regulations, not inconsistent with w, for the con 
of proceedings in the Patent Cffice for extensions of patents il 
The Commissioner may esta sh a board, under his supervist hear and 
determine application r extensions of patents hereundet 
~ ()y f ’ | , ' . ‘ eo terr f a pate! 
hereunder, t ( . ! sha } notice ther f he Official Gazette 
of the Pate Ottiee \ D ! \ hin six day pul t t 
oppose the extensio stating the rounds therefo I i I of position 
is filed the Commissioner s] set a day ir hearing uy hirty day I ‘ 
the applicant 
Sec. 4. (a) Upon t he ng the an nt shi esent « enc to the 
existence and the duration of the circumstances specified in s 1 
and such other evidence as may be required by the Com 
SEC. ¢ ) | from a e ¢ el presented | ( ! : f 
is satisfied that patent db tended in accordance ¥v he s 
grant such extension f ‘ | ) ‘ irate wilt erte t 
normal economic ret ich pat twas so] \ t pair rad ‘ 
b) If ippli n exten n is ssatis lw ‘ ( 
(omy ssioner ¢« of I } ad estal hed by he Com ! f ce 
itic of app tions f nsions e sha ! e the emedy b ppea 
to t I ed States Cou f Customs and Pate pp is p ded in the 
ase of plications I tel 
( rhe Commissioner ssne a ee te ¢ t he ting of ar 
extension hereunder \ me ‘ 1 ting « hf Lpoye 
the Official Gazette of the Pa t Offices 
Sec. 6. Upon the lance ¢ t! ( fleate f exter patent sl 
have the s n ("¢ 1 ¢ n \ y ta ) a 
my” Se niee! ears plu ( ‘ ( l exte j 4 ) e! 4 
vided } ( 
Ss i ‘o patent ¢ nded under the } visions of tl ! ‘ 
| s for any claim by reasot inufacture e, or sale ‘ the | ( 
; } , + } ; 











SEC. S. No ¢ ens £ d ‘ hie 0 ns oO s A ha I é 
right of anyone who eiore the passage of this Act, 1) was bona fide n 
posses 1 of any rigl in patents or applications for patents conflicting with the 
rights in any patent extended under the Act, or (2) w iwt nutacturing 
the invention covered by the extended patent; but any | Ol have the 
right to muke, use nnd vend the invention covered bh . h « flicting p nt 
or application for patent, or to continue or resume su n ur during 
he extensio ( the pa | subi ott } ni ¢ Sol } Vv Tor 
1\ pie hat SuUDSequent 0 Ihe lite oOo \\ cl thre ‘ wi 
Prianted 

SI » At icensee un 1 patent whicl extel ‘ he option 
f continuing the ens I d of t ‘ ! f on 
he sam rms and cond ~ ontained it hie ( d 
Col uit tid els ntl eX] itlo ‘ e pute 

Ss l( In the eve { ! | ‘ K 

n of the origu el hie ‘ ‘ 

( ( ! i fore l é ‘ “ l \\ iL I 

tel basa he patent bee i fore b 

t el ion W Lou bhiy I il ‘ tl 
‘ ‘ ided ‘ ny ‘ a) Stel iil ng } fay) 
~ 17 In nY\ ct ¢ ! r ‘ 
\ Prom ve 2 ith 1 «iu g tiie 
«it nd I pie ial tha I t i 1 I t I 
i I exXTeDSsie¢ Ih req red 1) \ = 5 ! { ! { t ‘) 

ich Statement shiitil I 1 mh Tie } I t ne ed to 
the defendat h costs 


1 morniwne OF The ( l tt ( lL) Anu } \ t 14 ra 
Ol ‘ fo mn ‘ ft? =f ‘ 1) | i} LO or 1¢ | iT { O V¢ \ lt OY 


nize Mr. Walter first 
You may proceed, Mr. Walter. 


STATEMENT OF HON. FRANCIS E. WALTER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF PENNSYLVANIA 


om, © 

| Mh) g Lot thre } ! y to prese ‘ ny oO ©) wal o 
the SO ‘alled patent extension bil which vou have under co aera 
t1o Particularly, | wish to speak regarding H. R. 4054, which Tu 
troduced on May 10, 1951, which bill similar to one | troduced at 
the last Conere . but wa not act on because tine ili ho permit 

Ib eve { it evervone admits that America nvehtive oe is 
helped to mia re THIS CoO netry oredutl No one seriot y questlo “The w 
don of prot Cire Clie hnvehntor {ry} l eth Ve prate { Vstel 
\\ hi ot fall 1 | wever, of regarding the pate 
a gratuitous grant fro venel overels ‘| nvento 
hought his patent oht by disclosing his inve on, so that after 17 
vears of e} jovment by } tlie vention can be T) ely oved b at 
P bylic AVE uiw le. th putent ipropertyv rig | ) the ownel 
ecnhnnot be legally depres i. @\ Vv the Grove ‘ it hye t}) pay 
brie t of | r Co pe Wid B | t ot t ( I it 

( i¢ trove ! thre c restrict ) } 
i \ prevent a ) ( 

f ‘ ( ven 

Atte venel | ' ‘ ’ 
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6 PATENT EXTENSION 


It Is sufficient to have 1 demonstrated as a reasol al ic 


> “17 1 } . ss 
Because the bill Is intended as a “reller measure, Its 
|] 


the "! ormal economk return” cannot be the subject of abs 


must be liberally construed, so that its intended purposes will be 
ile I) ved. ‘| he bil] does not contemplate that DOSS ble b mcdens of 
proof will be exacted, but that reasol able e\ det Py | ( cecepte 
as What the “normal economic return” would have been, if the gover 
mental restrictiol shad ol bye 1! pe sed. 1) miOst nstance Chie O} 
mal economic return” for the period of Impairment « ted 
il experience both before the rest wel Iniposed 


and after the restrictions were lifted. Recognition must 


be Given als 


to the normal situation that a patent is most fruitful in the latter part 


of itsterm. ‘Thus, even if the patent had not re ed anv substantial 
return prior to the restricted period, regard should be had to the sul 
sequent performance in determ ! ng the extent to With ts } LCL 

‘ 1 } | ] } ] 
years had been ae aved. | sually, the post restriction resi S can De 
taken as an index of what the pr rformance would have bee dur ‘’ 


the period of restriction. 


Now, permit mea word regarding thi perso} who may apply for an 


' - t ha | 
nowuid ( me? 


ext SION, Obviously. the applic iflo} 


no was and till] isthe sole or 10 nt owner of the patent. 


I 


, } 
period of governmental restrictions, some patent ownel 
| i 


a tea To ¢ 
During the 


were obliged 


to sell subst ntial Interest th thelr patents. Others disposed of thie 
ent title, | it reta ned : right to royalties or payment \ (Lh ¢ pro 
duction. To do justice to these cases of greatest hardship <tensions 
hould be permitted on the applic ition of any persor ho | la ib 
stant | interest at thi me OF the lmpa rmen iW till is son 
substat i] terest at tl time ol ipplicatio 

ft com d to your favorable consideratio trie ( eC) ib cl 
n H.R. 4054. es my rryye IT helie ’ o oO 
prin ple re nd and that proy ons cif t to i 
minister. The bill represents the combined efforts of sev 
whose judgment I value and whose work will insure thi proper int 
oration of the b ll into t e venel | laws. I heli feat } 
necessary in order to do justice to each injured patent ) e the 
inteerity of tl (rovern! ents promise to ! i pe ( ite the 
benefits lowing to the Nation from a sound pater vstel 


STATEMENT OF JOHN HOXIE, CHAIRMAN OF THE 


COMMITTEE 


ON PATENT LAW AND PRACTICE, NEW YORK PATENT LAW 


ASSOCIATION 


Mr. Bryson. Thank you, Mr. Walter. Now, our next \ 
Hoxie. Do you havea prepared statement, Mr. Hoxie / 

Mr. Hoxtre. Yes: I have submitted one. 

Mr. Bryson. Would you like to read your statement 
the record and make comments on it ? 


Mr. Hi XIE. | think it mieht be better to put If n the 


then try to say it in fewer words, if I am able to do chat. 


Mr. Bryson. That will be fine. 


1 
‘ 


itness is Mr. 








P 
\ Al ) M [ISO 
Both b I e the sa cen urpose n I ! 
term of ite! vhen ( T of tl patent | t 
is to the circumstal Ss made « t . vane 
H. R. 4064, iy duced M 10, 1951, is ! ! 


14, ] he nly her . a he f { i ‘ i 
were l Governn rities itions 

1] R ron ed eA | «= f " ‘ | 
of \ iy with , \ rld W 1] 

' wa WW reve ‘ ed \ 
} i } 
esta } ‘ 
1 rhe e ng of ‘ | ‘ Ste 
2 ! tance é a ! ‘ ! I rhe 
1 

4 Any ( stam es ng f e % ‘ 
war « t ! onal ¢ ercel \ ‘ 2 1) ? = 4 
prohibiti d by the United S : ' ’ : 
emerel . o—a) 

Both 1} l ve procedural pr sions, oT i ! ( : 
for an exte ! th revie I hie ( sa |’ \ ‘ ; 
pr Vicle er em ( \ e ¢ ‘ t ‘ I 
exe} , 1 a Sta du y 
eX ( f | ( ‘ } ‘ ( 
1 1 ‘ ‘ ‘ ‘ ' PS 
to nee I nue on the el . ‘ 

B tI 1) t¢ | ! ‘ en I wel ’ ( ura ‘ 








paired, or d ed 
MM co USIONS 

The com | t S Oppose | » I } priz 1 } 
tT T ~ I jipore | VW tI I 7. y 
Tlie re hhere \ GIScCTilnihats ha ) ul The if Stra ( } 
of gran ‘ nsious for the re 4) ide opera e | es ‘ d 
ind gr 

Phe « a ae | the opposed HH i. 4004, ar H. R 
now for World War II situations 

The « ee also opposes he € tens} wunaer ; Vy l t IT ¢ 
pired patents i result conte ) ed b b h bil As pp d retroactive I 
World War II situations, such extensio! reaily reviva W lld create neq 
in heir effect pon nvest ents commit! ts and plans 1 d n I ance oO 
the normal expiration of ] ( - In S prospective applicatior H. RR i235 
would create a uncertainty as to the expiration of all patents, which vw 
unduly burden and impede industrial development 

If any bill of this sort is passed, certain changes in wordin ould be desi 
able in the interest of clarity, and othe changes would he I ‘ » 1 ke 
the ] i re more j ble These changes are set forth below Ti wihg al 

, the } ce objections 








LQ PATENT EXTENSION 


S an exclusive licensee or Is otherwise entitled hereunder to file such 

i tion.’ 

$f. Section 3 of H. R. 4054 is preferable to sec tion 3 of H. R. 323 in (a) omitting 
specific requirements concerning notice and hearing, which the Commissioner 
of Patents may fix pursuant to general principles of ad nistrative procedure 
and (6) in providing for opposition But opposition should b nfined to 
persons who would be affected by the extension, and such persons should have 
the same right to present evidence and to appeal that is a rded the pric t 
by sections 4 and 5 

5. Notice of the extension of a patent should appear « copies ent 


kept in the Patent Office files or sold by the Patent Office 


6. Section 6c of H. R. 328 and section 8 of H. R. 4054 incor 


of the act respecting patents of veterans (Public Law 598) 1 language 
from the Boykin Act (35 1 =. C., sec. 101) The effect of tl angcuage is 
unclear, especially as to the key phrase “conflicting pate ( tion 
would be desirable but. lacking knowledge of the intended n ning e Col 
ttee can make no recommendation 
7. The committee reiterates its opposition to the extension PVN ) of ex 
pired patents The publi is entitled to rely o the actual or expec APL rh 
of a patent, absent advance notice of an extension: because n the exercise of 
ts freedor to use the patented subject, or in anticipation of tf] freedom, 
embers of the public have occasion to make expenditures which an extension 
uld either render worthless or less valuable The protectir ifforded by 


section 10 of H. R. 4054, and the corresponding provision in section Ge of H. R 
(p. 6, lines 9-16), is inudequate. 





8S. No valid reason exists for exempting the Government fron ability for 
infringement during the extended term If the principle of extension is sound, 


the Government has no equity not possessed as well by private persons 


Mr. Bryson. Will vou identify yourself for the record / 

Mr. Hoxie. I am chairman of the committee on patent law and 
practice of the N York Patent Law As ition 

Mr. Bryson. You speak for that association / 

Mr. Hoxtr. 1 should make it plain that I speak not for the entire 


A 

p ct ( 

' " ' 1 

Phe reason why T ean only speak for the ce ttee on patent law 
l practh of the Ne \ York P ielil Ta \\ \ ) iti ly Ist iT 

] s | ] 1 | 1 7 

ul il term ends in May, and there has not | tim new 
rT rad OTF v’overnol ae 1] to otlice to } ive meet c oO Ct 1} nese 
bill 

TY P ] } } | 

1 Con nittee o7 Darel iV na pl 1¢ ( \ (i riiv renol 

to the board of coverno who then act. for t ’ cons 


b ere has been no opport y fol tion by ft g rors. 

ry’ 1 | 41 ] 

i Unanimous vie Ol ie COMME otn ti \ tconsiaereqd 
} | ', 1 { , oad 
th ub ect Wi) | if t mould re Lridyie ad ( ipp \ 1 Of tiie 
CXTeNSIO of patent 

, ' . . e 
I do not know whethe ou feel that Tam out of pl opnenine 
; . ] } } | ] ] } } 7 

In Opposition to the | I], but | hall be lad to fo ahend and state 


the views of our committee. 


Mr. Bryson. Well, Mr. Walter, the author and proponent of the bill 


act ally opened thi qaiscu on, so there is no part ley reason whiv 
Vol should not appeal if this t me, Mr. Hox e, 
Mr. Hoxte. Our statement which has been filed relates to both 


bills, and in the main our grounds of oppo tion to the bills are the 
ime. The two bills do diffe rin some rathe 

1 } . , 
I do not know whet] er you Wish Me to address my self ta both bills 


Or to Mr. Walter's bill only. 
Mr. Bryson. We will discuss Mr. Walter’s bill first. 





,) 


ited 
! 

t 
‘ rl 
1i¢ 

( 
| 
penl 
f Pp 
| ' 
i 
i 

| 
tf «yf 


' 
;' 
r word 
} 
the pi 
do 
t 
' 
YSON. J 
) 7 


ico e, { 
nthe ss 
‘ 
. ‘ 
, } 
it , 
, 
’ ' 
} , 
} } ! 





y 
Li¢ = 
i ow 
‘\ 
é ~ 
‘ 
‘ 
i 
] , 
' 
T 
é ‘ 
( CoO?) 
] 
hel ¢ 
} reg 
Cre) 
1 7 
rif i} 
Der Ds 
iwvel 
‘il ria) 
i 
ent 


’ 
for | 
he pr 
tled 
" r 
t') 
QO 


} T ¢ 
ial ¢ 
] 

it it 
) pa 
eVig 








) 


I 


whole atmosphere now surrounding patents we 


“ PATENT I 


A patent gives the patent owner 


XTI 


NSION 


very 


ortant not to have any legislat on whiel 


t 


bhiaore than It 18, because, t 


\ patent gives the pat 


tO al \ people, 


making or using or selling the same thing, tl 
In tern 0 econonh vaiue { wives the }) 
, — 
a S Bee, < ‘ i mt OF eco ] ( ite, il 
pet tigl 
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Then, of course, you th nk of the man who ha just started in busi 
ness, or the doctor who, in his mature years was told to come into 
the Army and drop his practice, W here they said, *We will make you 


a colonel, and, of course, you can live on that,” when it was perhaps 


one-quarter of what he had been earning in his practice, I have had 
friends in that situation, and they really suffered and their families 
suffered genuine hard hips because Ol that situation, but there was 
ho complaint, and no request to equal Ze or to si P| len nt ther 


ncomes., 

Mr. Bryson. And a few lawyers were in that category too. 

\Ir. Hic dE. One of! Ly Ve $ ( lose fru nds wave 1 pa iitetime accunn 
lation and spent the entire period during the war running a board 
down here and he suffered a great economic loss because ot that. 

Mr. Rogers. May I ask you for what period this would extend the 
patent ¢ Is it left to the discretion of the Patent Office ? 


Mr. Hoxtr. Yes: it says commensurate. I do not want to eo into 


the particular wording of the bill, but it savs commensurate with the 

extent to which the normal economic return was prevented, impaired. 
l.,] ] 

or delaved. Commensurate means eq al in measure If a man was 


1 ! 


short of materials for 2 years during the war, it is conceivable that 
they would give him 2 years’ extension of his patent. I think the 


intent was to give the patent owner an extension wl 1 im terms of 
the money reward he would get during the extended . would offset 
the loss which he mcurred during the war because ot the n iterial 
shi rtage. 

Mr. Winns. In any event, the period of extension could 1 he be 
vond, I suppose, the time between May 27, 1941, and Novy ber 4, 1945, 
that would be the limit 4 


Mr. Hoxie. I think it unlikely under the present wording it the 
(‘ommis moner would ever Give an extension fo. i. fonver pel 
the snortage. 


Mr. Winnts. [think the plan is plain enough on that 


Mr. Hoxte. It might not necessarily mean that I] 
eet an equal extension. 

Mr. Rogers. THlave you any information on p ( 
expired between the 27th day of May 1941 and today / 

Mr. Hoxie. That isa very important aspect of it. 

Mr. Rocers. Wherein after a patent has expired othe ve taken 
tupand are now manufacturing under tt / 

Mir. Hoxie. I know of such situations. ind it is a ehre {1 


Mr. Ror ERS. That is a chronic : ituation 

Mr. Hloxin. Yes 

Mr. Ror ERS. And if this act were passed then the Com sioner 
could extend the patent, and then those who have been using it since 


it expired would either have to pay rovalties or vo out of ) ness ¢ 
Mr. Hoxir. Yes. There are two aspects of that. I think t] it ought 
to be talked about as a re val of the patent rather than an extenst 


Mir. RoGers. Well, whatever it is. 
Mr. Hox. Because I think that goes a little beyond the aspect 
hat you mentioned, 


Mr. Rogers. Can you give this committee any information as to 


{ 


what extent industry mav be affected or particular industries may 
be affe ted by this? 
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Mr. Hoxie. We have made no survey of that yet. j tate 


some ¢ f them. but they would he Situatiol of 1 adivid ri cine Ss. and 
| clo not th nL | came down Ihe re lo speak lt) th it capa ty, Bate. I 
would rather not do it. ! do know of one or two 1 e rnd ( 


in Which I an nterested, but if I speak about it it ought to be une 
stood that Ian speaking In a perso! i] Way. 

Mr. Roa RS. You ean if you speak 1h) Oppor L110} oT bill a | 
the bill should pass, why, then, your e! | 


| snot ww " ! } . +o / 
t CwWOUTT A ) ied 


Mr. Hioxie. No:my client would be hurt. 
Mr. Rogers. Your client would be hurt 
Mr. Hoxie. Yes. 
Mr. Rocers. It) 
Mr. Hoxir. No, my client is being sued. The patents expired last 
December. If they were revived for a period of 3 or 4 vears my client 


1 ' 
hk If would be the other wav aro 


would be subject to a greater jeopardy Phere are numerous situa- 
1 ] 


LIONS of that kind mn fact it Is almost nherent. mxXtension OL a 


patent can matter only when the invention matters; no one voing 
to be seeking an extension unless the subject of the patent is something 
actually used to some r‘¢ il extent. That meahs, therefore, that every 
body who is engaged in a business affected by such a patent is look- 
ing forward to the normal expiration of the patent to get into the 


business, which is the public's Way ¢ r coming int ts owh on a pate Lee 
A patent is a contract: it is a contract between the public and the 
inventor in which the public Suyvs to the inventor, “We will five you 
the exclusive right to this for 17 years in return for our perpetual 
freedom to use it al the end of that limited term.” 

Mr. Wixuis. Is there any provision in the bill that would exempt 


from the b I] an accounting n equity ror that pel 0 { Vv I < 
up on the termination date which would doveta i With the exte on é 

Mr. Hoxie. The exemption in the bill exempts 1 Yu le during 
the interval which there was no patent prior to its revival. 


Mr. Wituis. Suppose the patent as granted would have expired on 
November 4, 1945. 

Mr. Hoxie. Yes. 

Mir. Winuis. I hold that patent. Then it having terminated. ye 
went into business. 

Mr. Hoxtr. Yes. so that I have bee the : ob yt e 


1¢ 4 - 
Le? 


te). 

Mr. Winuis. Yes; you have been in the business 6 years. Then as 
owner of the patent lL am oranted ah eXtension of that patent for 
the hmit, say, + years under the bill until 1949, could IT then sue you 
for an accounting for those first 4 vears of those 6 years der this 


bill? 

Mr. Hoxre. You could not sue me for anvthing I did between 1945 
and 1951, but the extension wo Id revive the } itent for ft years begin 
9 in 1951, a1 d if I 


e ontinued in that business to try to vel hack 1 1 
investment. which |] 


hil ( 
have not yet gotten back in 6 years, you could 
Sue me. 

Mr. Wiis. There is immunity from suit up to the date of enact- 
ment of the bill? 

Mr. Hoxie. Yes; the extended patent is not made effective retro 
uctively. 
Mr. Winuits. There is immunity up to the effective date of the act? 


Mr. Hoxie. Yes. 
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In that Situation vou pose As | understand the bil . the patent 
would be agwain extended for a term beginning, say. in 1951. Let us 
asstime that the bill IS passed this vear. Tl Ss extension oranted to 


you would extend your patent from 1951 to 1954 to « } ite you 
for the fact that there could be no operations for 1941 to 1945. Du 
ne the ntervening pel od | have bee! mn bus eS> | would now I! 
1951 be subject to a patent which I had every reason to believe had 


terminated in 1 , 
Mr. Winuts. In the 1] ration I gave \ ppose et yourself 


i] rn DusmmMess to use t patent, an ! 


Mr. Hoxie. That would be trag 


Mir. Winuts. And if then from the date afte! eff ve 
t ( ecnahnnot | ore rat lapse 4 
Mr. Hoxte. It q on, | ( lsay. W ( 
I if the } ‘ { ( 1 rood nate a { tT 
i! i rhcd pel t! ( ( | { re tf 
( ) 1 dy } ( \ 11 Pil 
( Wo ll ( ( h f M i ft 
be vel ) { | ( c (| | thi 
asnvto e 1) { Ly nie Oo} 0 ‘ 
ree | 11 yi ) { i i ! ( 
course, dep ) It may | ‘ity 
ind if the patent o e} t! & hola « rot vi ( 
hye i] hare } r) { 
\] Wis | t t { 1} ‘ 
, . oO} You? 
Mr. H \ 
ve te ive ce elip n 
ts. Wisse. 3 en ee 
. / 
Me I we i 1] 
{ ‘ , f { P ( r 
! i ‘ 0 ‘ , 
Mi. Roeri | er] ( of eit 
{ I { ? | { 
dav of Nov ’ t expire i> 
(fhe silcl tl rity { 
; ? 1 pe od of to) PY ed 4 on? / 
Nii ar | \ ere would ive Hee 
» PATENT } if { | \é { ( 1) i ( ( 
fora term. sav. of 4 vear 
Mir. Rogers. That is, not to exceed 4 vears 7 
Mr. Hoxie. Ye 
I tool it Vi t 4 ( ler hye the } Let 
! ne That vor yout ot ( ) \ f ) rly ‘ . 
( oft t ( Urt ibe re Oc 0 rt 1'¢ rt}y {I t | 
i Ve a Ist en | ere re py « ect | ( 
19’ 5 on. wl ( wont rr ist | vear of té ( e } ? i] 
O41 to 1945. Evervt eranted before 192 pired before 14 
ovo nave rvroup of patent eoMNnIne wit Dit ( 
oranred a fad by sve i 1s) a } nave hee eX] u r 
Pro} 194% to 19D] if 1 pe a) oi ey p i | } 
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assumed, through a period of 9 veal that as to this series OT patent 
expiring from 1N42 to 1951 they were free to operate after t ! \ 
termination of the patents without paying anything, 1 with 
worrying whether thev could make any hnvest! t tire " 
make, since no one could interfere th the If e pate 7 ere 
then extended, or “revived” as I pretel to say. those people we ah 
themselves subject to a patent for periods of fre yea SB t 
veal Phat 1 rather serious situatio | it ( ovren 
number of patents Astot nual crop « raat | ‘ 

Oo Olive i fig re To! ese | rl ne years but t tise ‘ 
Mult ply ne t it bv 9 wives a lot of parte nts ; d {} 


—1auAtiol 

Mr. Winuis. May T ask a question, Mr. ¢ 

Mir. Bryson. Yes, Mr. Willis. 

Mr. Winuts. Is there any definition in the of 
What is the vardstick, and who is that left to ¢ 

Mr. Hoxie. The Commissioner of Patents, o1 Board te ( 


iL. 


pointed by him, and the third point of our opp ( 
that the adh strative difficulties seem to us te or 
Mr. Wituts. You are coming that / 
{] ! to too ereut 


Mr. Hoxre. The administrative difficulties se 
First of all it puts the Patent Office into a field in which it has neve! 
been before. It would have to have econo 
econon 


economic Tuture Wher you thi cr orthe orma 


ness, the outstanding fact is that i fluctuating lt o le 
like \ tt t iC] Nir. Morga Lici W SOT PLE ( } ( 

r tive a at Tin kk market Wil a c to «bl ae | Lé 
market \ Co) ! n to flueti ite 

Fluctuation is the nor ile aaa 

| ( pate tf owner nigiit \ tt ( qt tpere J 1 
there trie > @ bus lhe ail ow Tie eu 1 ( Oo Vil i 
t a gt ul lropped down t erc t 
caus of} ¢ orate ~=omeonhe O to? q 

1c l t > {) ( ( ( ore 
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Ke e ti\ 1 1 ere had YT nnge ! 
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it is a 6-month period in which these applications could be filed, 
would have to pass on all of those involved economic questions. 
Mr. Crumpacker. Mr. Chairman. 
Mr. Bryson. Mr. Crumpacker. 


AT ‘ 

Vir. Crumpacker. I would lke to direct vour attenti fora n 
ment to the differences between the two bill ’ As | | und it 
H. R. 323 is much broader in its provisions than H. R. 4054 


Mr. Hoxie. Yes. 
Mir. W ILLIs. You mean more | bera] to the pate ntee, 
Mr. Crumpacker. Yes. 
\s | understal d H R. LO54 the only reason for whiel extel oO 
wi ild be granted ; the m ailability of materials « ne Wartilli¢ 
Ir. Hoxie. That isright. 
Mr. Crumpacker. While H. R. 323 contains that provision in 
] } 


broader terms, p! IS thie additional erounds of OTANntINGE a nse to the 
I ted States Government without rovalty., and a kind of 

provision granting an extension where exploitatio of the patent was 
delaved by any circumstances beyond the control of t patentee 
due tot national emergency ¢ 

Mr. Hoxie. That isthe all-embracing one. 

Mr. Crumpacker. I assume from the testimony that you have given 
SO far that your Opposition to H. R. ove would be eve strongel than 
it isto H. R.40542 © 

Mr. Hoxir. Yes, with this one malifieation that ther > at least 
more logic, if vou are going into this matter of extendn patents, to 
extend them for ll elreum tances bevond the patent ( @] ontrol 
and not simply for one wartime circumstance. 

Mr. Bryson. Goal] out / 

Mir. Hoxie. It is one of those logical extensi { t leads vou t 
something whi s pretty bad 

Vir. Wau Is. And the reby vou hurdle the adm strative pro 


vou have referre 
7 a ] » © ) 
Mr. Hoxtr. No. be ise I thin vou would have Liwavs the question 


1 ! , 
Wihiat the annual normati economic retur woul ive wee] ] L.@vivel 


period 1) the abse ce of those e1r umstances hevond the CO trol of the 


patent owner, which impaired his return. You would always be try 
Ine to compare the situation asit was fora certal perio l of time with 


what it would have been in the absence of that circumstance. 
Mr. Crumpacker. What about this specific item of granting license 
tothe United States Government without rovalty / 
Mr. Hoxre. Our coneh 
occasion for that at all. 
The only reason for giving a license to the United States at no 
rovalty or at a nominal rovalty is your own free choice. You do it 
In some situations as a matter of contract. Some of the pe ople who 
mace such contracts during the war might feel that it was not wholly 
their free choice, but at least there was compensation for it. For 


Ion or comment on that was that we see no 


instance, a common situation was that if the Government financed a 
research project for you and proy ided facilities, it vi ry often included 
in the contract a provision that any inventions vou made should be 
lhecensed to the Government at no royalty. That was considered a 
fairexchange. 

Mr. Crumpacker. Is there anything in this bill that would except 
that particular case / 
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Mr. Hoxie. Under H. R. 4054 that coul 
Mr. Crumracker. Could it under H. R. 323? 
Mr. Hoxie. Yes. The only other situation we could think of in 


which you nueht have o1vel a Tree heel to the Gio ( 
through patri m I know a man who did t it. dit ther 
were a number of them during the war who simply said to the Gove 
long as it he ps inthe wat tlort I do t. thin} \ e of those ] 
asked for anything bac] from the Government 

Mir. M KER. That bn o mv next « \\ d we 
not pos oO aer that as reward for the pa ( m ofthe. 
some benefits with a law of t] ire ¢ 

Mr. Hoxie. H L very v I ' 

fi r tine ! | e! " ] tthe dq ‘ 
tre] lous i) Of peo} le int country \ { 
during t e war for Vv thev would | most ot ) 
pel on, but of them would not fi t j 
that. was p f being tizen. Wi ot se wailed 
should be 1 irded fi eir p hen othe 


rx! ] ] } 
which is that it would become a y i! | 1) 
. ’ ; 
As has been pointed out, that bill would cover a 1 greater 
ber of 1}: ons of lmpat ent of | | 
bit est li vo { ! \< at ! ) ‘ ( ! r 
, 
( \ ‘ l i ( } K “ ( ( ! 
. | 
| \ | ‘ ) ta ¢ ‘ ] ‘ 
\ ret } ) i] } to vO ( ( { 
pore Ne 1 rite 1))> ‘ } 
: 
] rosy pote 1 fig) tiysit De Lp pre y @ «¢ , ¢ { ‘ 
, 
( t it vet rendv to e) e pul { 
4 } 
ot t if ! \ would not oO" that ‘ Ee} , 
(rq) vr to ( 1 eX | a) Oo} l | ! } ! | 


Mr, Wasa. If we seta precedent efter World War Il. 
| Wal Gas with the threat of 7 l_out war haneine 


over oul eads. do Vi @r 


countrvy we are hay ne many ot tive ret res ot a wartime econo! \ 
rioht now, and they tel] us there are more ahead. na omic world 


lean toward eranting exceptions Just a large after that. 


Mr. Winns. Will you go back and repeat again w] it you said about 
precedent for this legislation’ Did you say when yo egan that 
somet] Ing oF this sort was on the statute books formerly / 

Mir. Hoxtre. I was told by another lawver that there | heer 
bill back in 1870 or 1880. 1 may be qu te wrong in mv recollecti 
on that. Mr. Federico probably knows those things and can tell you 
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ME. Hi AIE. There Was foreign experience WIth Just uch thi 
\ ously. | inderstand that the expel ence 1 


! 
» Ey rland with this type 
of statute related to Wartime conditions rather t ia generat one on 


the order of H. R. 323 here, that the proces dqdings are very extensive 
and elaborate. and that that operates as a deterrent. The th ne has 
actually not amounted to a great deal. The ordu ivy ft llow innot 
take advantage of it. 

Mir. Drys Ne Mr. Hoxie, we appre ate your cont! OULLOT ery much. 
[am orry that we al cna of pressed ror time, and we ive a hnumobel 
I 


of out-ot-townh withe PS TO henr. 


Mr. Hoxie. | am afraid I have taken too 1 nn OF Ul O nittee’s 


Mir. Brysox. W were very glad to have your tatement and to give 
vou the opportunity to be present. We greatly appreciate your co 
operation in making your sta 

Our next witness is Mr. Hitzeman. 

Mr. Hrrzeman. May I be deferred in making my statement? There 

‘a ventleman here fron i St. Low , Mr. Stetfens, O is to get away 
Lor ly. 

Mr. Bryson. All right. 

Mir. Harris. Before Mr. Steffens test fles n 1\ | troauce a few 
statements into the recol at this pot, Mr. Cha rman 

Mir. Bryson. Do vou ive some statement that ye would lke to 
put in the record at tl s point, Mr. Harris? 

Mr. Harris. Yes, sir. 

| have a statement from the Patent Law Association of ¢ igo on 
25 and H. R. 4054, which I offer for the recor 


referredl to is follow “h 
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period of 17 years in return for a full disclosure bv tl] inventor and the dedica 


tion of his invention to the public at the expiration of this 17-vear period 








When during the stress of war, the Government found it necessary to prohibit 
the manufacture of certain patented articles, they therefore reduced the 17-year 
control of the man’s own invention to a period of approximately 13 years. This, 
Withou compensation to the inventor If, as we believe patent is a con 
ract nd the ter? of this cont 1 irl rarity inged | part without 
he consent of the othe nd also witl l ompens hie be s ! 
arbitrary exercise of power 

We respectfully submit that our Government should honor its contracts on 
the sume high ethical standards that are expected from priv citizens We 
fully recognize the right during an emergency for the Governme to take such 
teyps d issue such regulations ma re TEcE f the the 
count but in any other transactions pertaining to the hea 
the Government has always paid a proper consideration whet took possession 
nd cont of an indivis private propert 

It a m owned warehouse and the Govern ! felt necessary to 
| Ow Ts e of same we recog , hat in } I eG eri ent 

is the full right and power to do so. but wherever Gove 
nent paid the owner prope ompensatic Whe he Gover! nt d ed the 
owne f patent of his or] oO use sume fe | dl « t Ve e ownel! 

ould he compensated rr} : ! iz ) 

Pecause f the va I tuat s sin md t } e 
nh impos k to sé i final ndard fo l efore 

simple, direct, and prac solution is for the Governmen extend the life 
of such patents f eriod as Government e hibited their manu 
ractinre 

This prin e has eady been recognized by b H. R. 4692, passed by the 
Mighty-first Congress herein such extensions were granted nv person who 
served honorably in the military or naval forees of the United State t any 
time between December 7, 1941 d Septembe lr} wis nn ble 

ng for our Government to do, but why sho ‘ ent hor ts liga 

if LOS \ t d ‘) Armed | OSs na I ns 
oO ose who, through disa tv ¢ ( r-nae mit vere ! t ! n 
( \ ed Fe ces We b ‘ t | i basi pril pie ie ed l t the 
Grove! if hould stand on the principle of fairness to all 
We recognize ile to those who served in the A korces lich passes 
anvone ibility repay nevertheless ! e wih i t I I Inces 
did not actively serve in the Armed I < | tributed ft) hare 
toward winning the war in their civilian capacitis | e des é receive 
eq md justice 
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JAMES H., I 
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dears evitalize our nater i ind preve , 
What the P nt fF f ] f hel CS 
1. The United States patent syst s heer ! ! ‘ 
na ¢ wtl Arne n youl hic { ral 
2. It sin the t tl h the protectio f } 
nad t} r fi ' y ! } , . to } ‘ 
n the ere ! nd mark ng of new | ( 
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though it bids fair to bring about improvement Patent kq y Asso tion 
helieve na patent systel which will give adequate nel proper proce ( to 
inventors, manufacturers al i patent owners; It WI I efor eet in mil 

culated to eliminate 


taunt manner all those who op] 


wose appropriate changes ¢ 
the evils which now tem 


heset the patent syste 
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WASH 1). ¢ Re H. BR H. R. 3251, A H. R. 4004 
The consensus ¢ our industry, as represt ted b e AIA Pate AK 
( i has bee ‘ th s hh biils ‘ eECESS ! sol 
sua given when a ( he equ es of the situla 

a tere S reuse el 4 I Lilt | ts and cir ( l al ow Tie 

it ent ed \ ict 1 ide for tlhe <tension of tl ‘ I yiten 
of persous who st ed in the military or nha il forces i e | ed > es during 
World War II ipproved June 30, ldo (Public Law oS, 5 Cong These 
were the putents or | ‘ yy ns actually se g il e A 1 Forces 
of the United Stat TI ngle qualifying reas bout whicl I can be 
I juestion of fact, was the service in the Armed Forces of th | d States 
H. R. 323, Hw. R. 3231, d H. R. 4054 re vel | d il pe a they 
re ipparent \ nil nded extel trie ter s 0 p e! oO ! { COI 
D ms or other org tions who 1 me rece ! ‘ ‘ \ “¢ 
neome om the patents was subdstal lv reduced by re ( 
tial ut f he 1 fact e, use Ol iit f db sucl 

patent, by reas of pl biti or restrictions 1 eu f ! 

eture r it is ‘ sl} ta { wick ‘ 

} } o once ble for j () ‘ % e 1 
juests ft ‘ ensiol rr the whel I ( i} }) - 
Thee pve a t woul | vy them to1 such extenst 

Ap 1 mi the \ f ad histe . ! 

} ‘ ‘ se of } ¢ hie | ¢ x } ly ef 
d | the re 1 forth in the bills It w eft y 
erm of an a ost ¢ ed patent for hort yp { It 

kely that the ew Ve extension woul ! un f 

‘ ting suc pits cerned 

It wi place dditio hurdens upon the anufiac ( f 9 

t e eXpl ( a eS f Ny t \i o ent ce } } a 

pon the s patent Which 1 it some t bseq ered 

the proposed bills bec e law 
There does not see he reas for sing g f ( 

group to be e! t ( t rewal or opportu f prot vine t 

side the scope of these hills. muny other groups oO! ens wh u eSSes 

rnd lives were peri | read | ! ion of the W effo Wwe ~ d ] ved 
of preperty or propel rights or opportunity for } f for the s e i ns 
tha f shed fe } ! if the expiratiol! tes of ¢ thin ypute Ss 

t would seem that u der the provistol of the bills, it would be a v diffi 
eult task to vdimit ter such bh There would he 1 re ned s burd thre 
pal of the applicant to sa ! the requirements of thi i since tl 

‘ ension would not be opm ve fe ise by the T ted S Gov ‘ d g 

the pel od of Stl | extens 1 the renercuss ms j a \ } hy ‘ 

entire by American industry 
Mr. Harrts. We also have the statement of Uli De} irtment of 

Aoriculture. ‘| lye y are he ther opposed to We n favor of the bill 

tence at the very end of their letter addressed to the 


put thre \ have se 
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The bills further provide that the rights of the United Stat 


affected by any such extension, and accordingly prohibit an 
of, the manufacture, use, or sale by or for the United States d 
period 

We recognize the possibility that situations may exist which w 
extension of a patent for the reasons enumerated in these b 


specific information as to their nature. No reason apparent wh 
} i 





the extension of the term of a patent for such a broa | y 
mere fact that the « oitation or promotion of the patent has be 
de! ived by renuson sole “circumstance be youd the « treo ot 
sy >. Se*( l i 
Because of the 1-year limitation upon the me withil 

eX Le sions mav be filed tf would ee t] - I a t 
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Mr. Harris. I am also introducing a statement from the Depart 
ment of Justice. We have a represe itative from the Departme 


Justice here, Mr. Brown. wl 0 will speak on the by ar late 
the Department of Justice is not in favor of the leoislati 
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Mr. Bryson. Mr. Steffer 
Mr. STerFens. Yes. sir. 


STATEMENT OF FRED C. STEFFENS, REPRESENTING NATIONAL 
REJECTORS, INC., ST. LOUIS, MO. 


Mr. Bryson. All right, sir, will vou identif rself for the 
record 4 

Mr. Srerrens. Mr. Chairman. and gentlemen. bie Fred ( 
Steffens. Lam connected with Natio rel Rey tors, J . or st. Lou 
Moo. n inutacturers of Ol} detecting dey ce 

Mr. Bryson. D ou have a prepared tt t, Mr. * ( 
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i have never heard the impact of depression. 


In many cases with our small inventor the only protection he has 


against a large corporation from a small or larg Inprovement is he 
al only rely ona United States patent. 

\ large corporat on counsel is seldom inter¢ ted in the small 
vento at the beg Ml ng because he gets his fees ¢ retainer basis from 


i large orporatiol 
A patent Is not so portant to a lara corporatio ecnuse they 
all have Ways ma means of fighting compet Lol i the Torm of prices 


and in other ways, whereas with the small ventor when he has a 
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by virtue of the fact that he was unable to get steel or priorities under 
the system ¢ 

Mr. Srerrens. Yes. We were shut down from April 1942 until the 
end of the war entirely. 

Mr. Wiuiwts. Completely i 

Mr. Srerrens. Completely. 

Mr. Rogers. After the war, when this patent ran out, you proce eded 
to use it / 
Mr. Srerrens. That is nght. 
Mr. Rog RS, If this iw wert passed and he was able to vel t he pate hit 


extended, vou would have to pay hima royalty for that period of time 
that the Patent Office may extend it 4 

ir. Srerrens. That is right, sn 

Mi NOGHI And that 3s tive only sta e 1 t Vo 0 Where 
thie patent exp dattheend of the war / 

Mr. Srerrens. In our case 

Mii It Gh! Are ere iy nsta ot pa I | e> red 
~ n that time é 

Nha STEFFEN | rr ) l el 11 ive ¢ ( ‘ | 
S thie Lidie if ) nable to get 1 C] t et 
pute t lor + ve rs. the life of ( patent is beer red ( 

Nii By . Do I naersta d that ( i 2 | ieg slation 
oO rally / 

Mr. Srevrens. I favor tl legislation in general for tl mal] 
vento! | I¢ t] necessity oO keep y l | ai '} Ol ne ¢ 
ideas to submit for the purpose of bette neg our si lard of livine,. 
\ ( hes ome out of mall l entiol ey t é 1 eP Dro 
duced by larger companies. I do not t! ' ( | \ the 
Vel , nd of evel persol America | { t \ } 

gain, and the only thine we penalize is 1 nv rand 
bu S hal. Lhe On prot »] | { y rt iVlia 
Cit large corporatiol is fh patent 

\I \\ LEIS, Os se, thi United Stat ( ot Wout f t 
pel (| Phe ¢ \ ( bye rho O the Wa Droug { it yp I 

if ! rt .) 

Mir. STEFFEN it emergency: L agré | 
elie (r¢ cy brou hit DOU thiat C aid ot \ t ( l d 

worl hardship. 

Mi 13 4 Tay tuted 1 it Vo ri | I | ( i leo 1 ! 
vo uve pern QO] oextend yvour views and elaborate on them Tol 
e record. You mv hie a writte tatement tor the record, 1f ve 
desire. We have to do that 1 order to conserve time. Che tax bi 
coming up on the floor of the House today, and in order to give these 
other gentlemen who, like you, have come great distances, time, we 

14 e — , 
Wo (I appreciate { | you Would realce \ lr views to wl tine mad 
put them inthe record, You understanding t] it. do vou not 4 


Mr. Srerrens. I do. 

Mr. Bryson. Now, Mr. Harris, who is next 

Mr. Harris. May I introduce two other letters, | 
this legislation’ The first is a telegram from the Minnesota Mining 
X& Manufacturing Co. of St. Paul, and the othe i letter fro Mrs. 
M. kh. ¢ arpenter, Cleveland, Ohio. 

Mr. Bryson. They will be inserted in the record at this poi 
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(The telegram and letter are 


Josern R. Bryson, 
Hlouse Office Buildina, Washine 


We favor the enactment of leg 


original te! . f patents hers hie 
vented, in pa red, o1 delayed by re 
war or for her causes resulting f1 
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When bill H. R. 4804 is being discussed again, please lend your efforts in 


rectifying what would be 1 injustice in I am sure, many ble seS, 
Very truly yours 


Mr. Harris. The next witness is Mr. Harrv H. Hitzeman. 


STATEMENT OF HARRY H. HITZEMAN, PATENT LAWYER, 
CHICAGO, ILI 
Vie. H TZEMAN. My La dive > Ha ry H. Hitz ithe Io i patent 


iwyel from ¢ I Cuvo, | havea statement t} 1 | Vou ke to if tor 


i. 
the record at this mone. 


My name is Harry H. Hitzeman. I am a patent ver from Chicago, I I 











fam interested in the passage of a patent extension la such as HE R. 528 his 
bill provides for the extension of the terms of pate hen the use, exploitation, 
or promotion thereof was prevented, impaired or delayed due to r, national 
‘ rgency or other causes 
These causes might arise from: 
1) Granting of rovalty-free licenses to the United States Government, or to 
suppliers of the Government 
2) Restrictions or prohibiti mposed by the policy of some branch of the 
United States Government such as prohibition of manufacture of certain things 
due to Shortages of materials, et 
\st ofn emerge either as p dt ( existing 
n fi ny pro ved | al ¢ ‘ 
! \ ite f w durin hicl e energi« ‘ directed to 
manufacture of war! lé lis 
7 Lnv other circumstances beyond the control of the patent ner ¢ holder 
The application for extension would set forth the 1 pol hich the exten 
on based, and if the Commissioner of Patent from the « lence presented, 
ed that patent should be extended, he shall grant such extension for 
| ens with the extent to w ie ( t Irth 
fy uch patents was prevented, impaired or de ed during the pe d specified 
in section 1 of the a and by 1 son of the reu I ‘ ad ereln 
Sin r b eX d patents have been introduced in pi v evel Ses 
rh ¢ the ¢ r the I LO ve I he Ise ( é au é 
t are L t tent to hich hie pate 4 l ney ob- 
ned by ‘ I Ta tha been cut by yt ’ I ( t ( \ \\ I 
( Ini ¢ ( \ t ol e ¢ meres nere have ( t ~ 
erie Teno! I I y Congressmen I 1! 
i for the me purpose hat is to extend the te f patel ! ( r 
exploitation n prevented 
In connection with the armed services personnei, rte! pend g eve 
lring several s iol sidering irious bills, Congre e Kighty-tir 
Congress, finally passed a vy, now Pub Law 50S, extending te ! 
patents for a peri ul of we th engti f their ee nthe sole na 
tion that they show they were not able to benefit from them du x the time of 
such service 
In a report on the hearings held by a subcommittee of the House Judiciary 
Committee of the Eighty-first Congress, in reporting the above public law favor 
ably, the committee said in part 
Representations were made and were serio considered | the House 
ommittee that the benefits of such legislation should inure patentees 
vho suffered losses by reason of being unable through shortages of materials or 
other reasons during the war t prosecute and exploit their } el rignts Chat 
committee, however, felt that to provide relief for all such persons who suffered 
OSSeS n this Manner w' nuld be to overlook the many tl ousands of persons mn 
other walks of life who suffe red grievous and irreplaceable losses in their fortunes 


beéause of the circumstiunces of wal lor most such perso no govern 
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! ai al sige ; 
| d consc1 of on : 
r u ( I dep eS st ‘ n of 9 ! : 
grante Ol ho were in ce ‘ iu ‘ ‘ ] ‘ 
d 7, 194 September 2, 1945 
le 
tT} } 
» H. R. 828 be gin rhe | ya 
f CO} p } ‘ } ( rhinee rial I I I 
hy © 4 he Gove 7T ) y he «¢ oy } 
- f ! ‘ ad ‘ cl t pal ! I 
bv « . es in itl ‘ f ‘ l 
¥ | ‘ e g ed 1 erm lj year | Ss ¢g n ef give 
hie ght to preve ni ’ fy f n¢ 
‘ ed ar luring e pK l the p nt () ‘ 
‘ different w he inven has t ! t le iter ! ) 
. manu! l l ind s¢ he patented irt ( } < 1 | xe IN¢ 
"y <4 thre } ted ! e® bv se l £ ut he nvent -_ ‘ 
Dr I l <a person | tl D ! , ind se ’ 
ry he «ce r} right, if he herwise sv ‘ v. is il s 
ir ! orl t ( I I entor ¢ patel el ~ he ¢ ( v riche ihe 
vite! ‘ ! el e, use Or sé he ] ented ‘ Lb vhat | voned 
thy rig R ‘ h ng of tl } ‘ ‘ 
oa enrs ! \ iW I he Stre ! 
or Vere ! mi ¢ nve , ‘ 
it tit hy : 
han yher l I I nai ¢ I i adh ‘ 
i Vist ( (lt ( ! led ‘ ct ‘ WHA. ¢ ( PWiA 
( t ‘ f the effective f 1 ‘ ~ n | ‘ 
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Then commencing with the beginning of World War II in Europe in 1938, 


rs 


in a concentration of the Governinent of the United States and its industries on 





the manufacture of war material, the effective length of many thousands of 
patents Was again greatly curtailed 
We are all familiar with the conditions that existed durin lr active par 
ticipation in We War II rhe ibtain uch ele entarv household 
commodities as washing machines, rigeraters, alarm Clocks, and even 
ubber bands, paper clips, and Kleen | fresh in the me ry of all of us, 
and after a few years return toatl ke ‘ e again back in a condi 
tion of national emergency al d hay i } il ! nd res ‘ on 
artime basis How is the normal patent owner ever ne to be able to secure 
the rights granted to him by contract when he obtained the patent, that is, the 
right to exploit his own invention for a period of 17 vea und ich conditions? 
The simple fact is that the active life of the pater cut down fre l7 years 
t i much le pe l nd thus the inventor or pater es much 
ess than his nity ! (; nt vho received 
t patent last December has no means of knowing if 1] | bk CX] t 
the satne or not, especially if it relate oO an nftion aire ed | “ Line 
article or to promotion of the arts and sci a tt ents of 
lestruction ) We certainly have no way of ki ‘ esent national 
‘ el ney ma end or when th Va in Korea 1 \ ¢ Ve yhen ¢ may 


The simplest way to secure to inventors and patent owners the full extent of 





their patent grant is to enact into law H. R. 323 o1 Sit ir I’ would 
provide the vehicle by which an inventor or a patent ownet ho has been de 
prived of a part of his 17 veaur rant can secure an extension To the length of 
time which the original grant provided Chis detracts from no one’s rights, 
does not require an appropriation of money to be made by he Congress, but 
rather makes restitution of a right or remedies a broken condition of the con 
tra which the inventor has with the Government 
In an article written by Capt. George N. Robillard, USN, patent counsel for 
the Navy, Assistant Chief of Naval Research for Patents, with Beverly Smith, 
Washington editor of the Saturday Evening Pos appearing i the Saturday 
I ning Post of June 9, 1951, the heading read f ws 
| E STIFLING ireN S 
\ submarine? An atom bomb? Radar? Crackp notions, we e sneered 
We still brush off—and rarely reward—the lonely xe puttering cellar 
workshop No: says the N v's ] ent shar ist give inventor it fair 
chance if we want to rvive 
And the article starts with this potent statement 
‘America must invent or die It is as simple as that Wi ad our aiies are 
engaged in a struggle, the end of which no man ean foreses ivainst the Com 
munist powers dominated by the Soviet Union : e their greate! 
Inanpower we have, for the time being, technic: nd, sea, air, 
nd atomic weapons. So far, this has deterred the men in the Krem!] from 
ittempting i world-wide war of conquest if ou techy 1 Sip 0 \ = ever 
st or eve eriously irrowed d nh, we m find « ( confi hich 
destroy civilization as we know it.” 
rhe riter goes on in the article to point out how weak 1 stem of stim 
lating, « 1 iting and re irding invel on While I rt ( Sat ie th 
and principally upon n Vv inventic these are he mait course, derived 
from our ordinary everyday me ) nd ele ‘ ns, wh ire 
stimulated and promoted only in a gorous and he hv ec \nd this 
ype of economy tu red by proy bmulatior a \ | ention 
requires tl incentive fo nm im or as he kn s Phat is the vht to a 
itent for 17 years, and tit » enjoy the Tor an 
Recent introduced 1 n ding H. R 23] H It it | I e both 
cirected to attempts to remedy the situation wh I hort 
f accomplishing thi eans except for certain gro rd ! n specific 
periods lI q { + yore le for | exten n of ter 0 1) ‘ ipable 


of full utilization bv reason of Government rest tions n Work Wa LI, 


from a period beginning May 27, 1941, through November 4, 194 

Hl. R. 8251 is generally similar but provides fe the extension of the terms of 
} ( otf itilized by reason of Government restri on during World War 
Il and during t nat emergency proclaimed P dent D 





° 


16, ( nro ‘| } r 
ind all persons who had been injured could apply for exte 
H. R. 3231, further legislation would he necessary eve au 
the period beginning December 16, 1950, would end 
On t other hand, H. R. 325 is not li ‘ in any of 
wo b Sal Nor need further lecislat n be e1 é t 
H. R head passed This bi vi d also provide hi 
of the | t Korean War, vete us during the period be 
ir and toda and any nd itent nel l 
extensions 
The conditions nunon which the exter ! vralal be } 
forth and e determination of the s ( of the 
( n ! of Patent wl Ss presel { I 
conner etition extel ms filed by vete 
n ( 1 ed i! t hee t} iT )) ‘ h le 
e ha ~ e f SS f Patents 1 ght be 
liowe t s neithe I} (‘o! iSSiO! s discre 
ew \ ( I ( mms and Vater Arie - I 
ter extension 1 ranted { ( omimission 
¢ he United S ( district courts in tl 
ne both the iliditv of s n nded 7 ent a the 
I nv a t wed T S ! ii! ( at nh ¢ 
| ed Ss es al courts 
The comm eS o have mn ( t! e patent-¢ 
have approached the problem trol the nd ot wie 
reliiel to pa nt owners ho iffers ( } e n I 
shortages o1 eria or other rens . to exp 
Thev have CUSSE vovel ent ‘ s tf b - 
legislation 
The rue basis for enacting patent-exte on le i 
grounds t ed! S or bre f cont I ‘ ll ry ny 
theless | } f contrac The pat nt 1 S l 
Governme ~ fure is on that co in the pers 
f Pater \ r by i! tio! emervenm yr othe 
‘ tailment I lj-vear continuo nt is interrupted 
1ade to extend the term to make wu» fo e period o 
ipproach brea f the contract The right app 
under which ents can be extended m. R. $23 is gs 
would com! ( e Gove ment pert ince under ¢ 
I] 
Mr. Hirzeman. I am also an inventor. Since I 
statement n the re ord 1? favor of H. R. 2D, I 
outlined I y Vie I | \\ it] not take Wun too} mich Tf 
aa Yh 1 . 7 
I would like to make a few statements in r 
Hoxie said ind to elarify ome of the th nes th { 
Kirst, the detinitelv a precedent for an ex 
in nel cd \¢ rs 20 there wa a law ¢ oul ay 
] l 1 . 
vided that i & ( id ol t he term of 14 Veal i 
patent owner, had not gotter nv retur ‘ { of 
to get an automatic extension of 7 vears 7 
Vir. \V\ ITLDLIS, \\ ! t] nt | CALISE of iw at cle r 
y oon ; 
Mr. Hitrzeman. No; it was during normal time 
Mr. Winuts. Was there a depression? What is 
eround of the statute? 
5 y ’ | ’ 
Mr. Hirzeman. I do not | e that there 
Mr. Witiis. Iam very much interested in that 
Mr. Hirzeman. It was about a hundred vea 
It was a national la 
Mr. Bryson. You not ow tin your 
Mr. Hrrzeman. No, sir. J | be glad to clarif 
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Mr. Wituts. I t] Ir. Chairman, Mr. Fee 
us Some more, 

" . ' 
Mr. Brys N You have perl ~ . to fils } } 
I 
on that particular point 
I 
SUPPLEMENTAL STATEMENT OF Harry H 

During the he os on H. R. 323 on J 
ch rma oT the com ttee tl | ( dl 1) ay i 
niormatlo } » Thi previous nt eX ( 
states, 

In 1836 « Julv 4.1 Twenty-fourth Cc ( 
pits ed 1 pDntent yy \ ( } nonyg OT tie cy 
for the extension of patents. t particular eth 

sk IS | i Li¢ 

n or discovery shall desire an extens of ( 
? + ‘ ink 4 } n ’ ‘ ‘ ’ 

e Patel (oth ne f { the I = the f 
i! l 

! ad S other ] ror pap | v «ke ) 
ectior untry mos ntere dve vy ‘ 
Lilie e 4 ‘ 
eXte should not | ranter \) the Seer : 

tive ent Offic and e So Ol the Treasu . 

d é I e evidence produced be 
‘ ol sha sit f that ry i é 
) ed ‘ hereof he te ‘ f 
p e} n Ww ’ lor a of the er 
‘ PCE YN ] s suf ( ‘ 
. { th 7, t ] = n , t ? an 

dl \ eason oO entior And if, upon 
: near to , ymnd ‘ S 

i e pub re 
of ! en } 1 exten ) l 
! i mn his avin ti l to ob I f 

( ” ren ‘ i f f } 

oO t he rie ind tly ntre n thereof ! 
Wry f e ¢ one renew I xtend ( 

‘ ere of h ¢ enNSIO e term of st ? 
eX ! m of the f teri wl! certificate w 
their judgement ( nion as aforesaid, sha I f 
late (fic nd thereupon the said patet ~ I 

‘ eu } been orig V ranted for 
And the benefit of such renewals extend to assigns 
to se the thing patented, to the extent of their respe 
Provided, howere That no extensic of a patent 
expiration of the term for which it was original is 

In the Thirtieth Congress’, first session, on May 27, 1848 
amended to piace the duty of de rmining whether rno 
be granted solely in the hands of the Commissioner of Pa 
as indicated above having inted board consisting ¢ 
the Commissioner of ft] ent Office and the sO 
decide patent extension 

Che Thirtv-sixth ¢ ess in the second sessic n M 
SS repealed by section 16 of p nt law passed t 
previous law extending patent This is the 
origil tery f pate! ‘ tended fro 14 ve I I 17 








PRIV E BILLS TO EX NDI 5 
The United States Statute at Large are replete with instances of p é f 
private patent extension bills, a cursory exa nation of the United S Stat 
utes disclosed the following 
February 7, 1815, third session, Thirteenth Congress pter 37, Oliver I 
patent extended 
\ ‘ INT. ft} ad se ! Sixte th ¢ ne . | r Use, S I 
patents both extended for 14 vears 
John d page 458, seco! . Cwenty-f t Congress 
patent extended for 14 years 
Sa Lrownil mce 467, sec d sess went st Cor < r 1] 
ent extended for 14 years 
Jan Barro! e 67S ‘ | Sess we f f 
patent extends r 14 years 
Thomas B chard, page 748, third session, Twenty ( ( 14 
patent extended for 14 years, February 6, 1839 
W Gale, page S05, Twenty-seve h Congress, t 
renewal of patent authorize 
S. K. Jen gs, SOO, 1 d se n, ‘I ntv-seventh Congres hapter 0. rer 
of] ent t d 
\W im W ad ti g O86 l el ¢ h Congres , <4 pte 
27. renew tT group 
J os ( lI 1D ‘ , rh tv-fif ( ore RW5UO 
Harvey Lu April 29 : ipter S7, ses n 1, For 
fourth Congress, to get extension for 7 vears from date of ¢ ent ‘ 


John R. Harrington, August 14, 1876, patent extended for 7 years, chapter 281, 


session 1, Forty-fourth Congress 


Henry Walt March 3, 1877, gt te extension of pater f litior 14 

years, Forty-fourth Congress, chapter 150 sion 2, Forty-f Cong 
EE. T. Busse Ml h 3, 1877, granted extension for 7 years, chapter 207 nd 

session, Forty-fourth Congress 
Chi I (‘ongress, first eS IS54, extended both Bishop patent 

Ni ed July 15, 1829, and Bishop & Art N ' 

October 2 LR fo nd te of 14 ve S ¢ } 

Phe e I l hie ect that Congre ! € 
expired | . hve s] e repeated held "i Conere 

I he ( } 1 (Jun-st nal ” " ey N 
1521) ‘ ‘ ‘ l led i ! ! ( Col 
Te P | \; n ' 

i? hye ‘ ‘ Pe} el nferred 1 (Co n. ¢ ore ! 
vitl | ( ( e | Siol \ w fort) Xx f f 
pp exe \ I by nd f ‘ itll t ( eal 

" 1 ! ow re el i Tilé \ ( ‘ 
with ft ey I) t ‘ 

1 7 } ? ‘ ‘ ‘ ‘ 
~ i‘é \ re t 
i f / \ / f ‘ ( 
‘ r hee it ~ ! ] ( ] { 
(‘or ‘ ( @” TD \ ree } ‘ i 
held 3 ol 
. 


( ‘ ( nm ¢ I f ( 
n ¢ na. re ‘ 
( I rhs ) 
| rive 
el 
i \ | ( ne | 
( g ( I ifs ] ! ey] 
( ‘ ‘ ol ! ind ‘ . 
‘ ect I ( t ess | 
1) nts I eb ‘ ve t} 
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which were extended because the owners were deprived of re« ery ina law 
by fraudulent action of a | ited State district ude Ss! ild this the 
only reason for extending the patent’ ‘The owners in th case suffered a loss 
as a result of his action in the same manner that thousands of other patent 
owners sulfte 38 he 1 ilt « ‘ er agem ot G rnment, such 
for ¢ Lmnple by } ! er the ! n i ‘ ) rh i 
nerrene roy restric tt St I ce! evented 

! me way thre st tl ed inventior 

If ! h D nd | is Ki 

! d l ‘ l \ l t eT { end 1) ‘ 
t pu sa l ‘ ind il I 
ju or otl he f the G I nD 
fr m >) il el ! « ad P| = ¢€ \ ‘ I ! 

I S f & } \ | | { 

‘ ‘ viit wi h | ‘ ] ‘ ) ( 
2 t ther both precedent and repeated occurrences of the con- 
Sit ( f t] ws re } ( 
We i pri t¢ 

Mr. Hrrzeman. Secondly, I would like to point that the inve 
tions which seen have been deprecated by Mr. Hoy ire Vel m 
portant 
i 

‘| hie ramers of our Constitution wrot 11 hil » the San ( ) titution 
n whi ithe Bill of Rights was contained. 


Next, he has spoken about the administrative difficult es, | do not 
believe there are any. \fter all, the Kiehty hirst Congress passed a 
lea 


t ‘ 
aw extend gy patents Tor veterans 


{ s | l e bes ec | i@y t 1 proce ) . ied. 
| C | iblic | 0 Dott them. ici It Is tll mo ( il 0 1} il 
S ho mple it Lnvone ho ould be ad bY) extenslo 

! port y to appe n the Pate {) {1 state his 

1 1¢ ror t of rst ! purl { f » I 
Unite sstates I) Court f vol VYant to ¢ tol | o of course 

the cou OT ft ( ntiryvy cont rt ft at | 1 Vf f] 

cult nh my oj ( re not present at all] 

Phere notl h oht on that s by | ( miittes r pre 
VIO coninittes thre Ieht toe Mich « ( n placed ! 
the nds of the Commissioner if a bill like t] were Passed. (on that 
| would like tO point out that. after all. the Commussione! decides 
what is and what is not an invention, which . far greater and more 
Important aiscretionaryv power. 


Unless vou have some questions that is all that I have 


Mr. Bryson. We will now hear from Mr. Foote. 


STATEMENT OF FREDERICK D. FOOTE, OF ALLOYS DEVELOPMENT 
CO., PITTSBURGH, PA. 


Mr. Foorr. My name is Frederick D. Foote. I do business under 
the trade name of Alloys Development Co. of Pittsburgh. Pa. 

Mr. Bryson. Are you a patent attorney ? 

Mr. Foorr. I am not, I am one of these so-called businessmen. 

My business consists of developing, promoting, and licensing of 
patents, particularly in the field of steel alloys. I am interested in 


the SO called Cor Ten patents, covering a steel alloy. wl ech. as ind 
cated by its name, is a corrosion-resistant high-tensile, or higl 
strength, composition. The invention of Cor-Ten has ushered in a 
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extremely important development in the steel industry and o 


will have a marked effect upon the economy of our country. This new 


type of steel conserves our natural resources because 3 pounhe Oot the 
finished product will do the work of 4 pounds of ordinary steel and ce 
it better, thus conserving thousands of tons of iron ore, coal. mat 
ganese, scrap, and several other essential raw materials. In order to 
do this, relatively small quantities of chromium, copper, dl 
are used i idcdition to the more common element Suc! is hia 
ganese, phosphorous, and silicon. Krom the Pproauclion ¢ tf Cor- 1 
by steel mat ufacturers, I receive payments Ol i tonnage basis. 

| ani appearing here ith support ol H. k. LOD+4. the hy 1] try Ce 
by Representative Walter o1 May 10, 1951. It proposes to prolong 
a patent, for a period commensurate with the extent that th e 
the patent was prevented, impaired, or delayed d e World \W aa 
as the re t of vovernmental restrictions on ess 1 Diacate 

I beheve that such legislation sSurvebtiv heeded tor seve i ‘ oO] 
inst. | Ss 1 ecled =O That the pate tee W 1] rer e the f ii re onl ¢ 
protection that the Government purported to give him through t 
Issuance ot S patent; secondly, ubless suc fH reli [ 5 Olve . there 


danger that invention will be stifled and that the sources of the 1 =K 


capital, necessary for this purpose, will dry up: third, without such 
relief, the patent owner suffers and will continue to suffer great hard 
ship; fourth, the proposal is based on a sound principle, which can 


be readily administered: fifth. nearly all u portant Torelgn countries 


grant such relief to the injured patentee; and sixth, such law 
country will releve Con eress from the b il ler Tt, and the « { 
ettendant upo eranting relief. p Celie il, by Thi ins of pi ite 
Let me to riefly on each of these points. 

Through its patent laws. the Government asks the inventor to 
close h vention and ultimately permit its free use by the public, 
n exchange for a protection granted by the Government during 


li year pel ad, Usually, a considerable part of that li-veal period 


Is necessary for development and to test and prove the merits of the 
Inventiol n industrial appli iTIONS. In the field of met urgy, it 
has become a cepted as axiomatic that a period ol i to 9 vea 

required this experimental period, and 10 to 12 years are required 


In certain other fic lds of use, such as the railroad and sl pp rind 
tries. Thus, there usually remains a period of only 5 to 10 years of 
profitable use before the patent expires. In the case of the Cor-Ten 
patent issued in 1935, the remunerative vears were just beginning i 
1941, when, owing to wartime needs, the Government imposed restric 
tions upon the use of essential raw material. This had the effect of 
curtailing drastically the production of our patented composition. 
In January 1942, by order of OPM, the use of chromium was confined 
solely to direct war uses, and since this element was essential to the 
Cor-Ten composition, its production all but ceased until the end of 
the war. Thus, there was eliminated about 5 vears. or almo 
half. of the remaining years of the patent. 

T) ; , 
wrote for the August 1950 issue of the Journal of the Patent Office 
Society. IT submit herewith a reprint of that article, and [ request 
that f neorporated in the record. 


th 
Mr. Bryson. It 1s so ordered. 


ye 
I 
] 
i 


if in this re ect have en set forth narticie Wil I 
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Mr. Foorr. The etfects of the wartime restrictions of 1941 to 1945, 
inclusive, are shor 1on page 5 of that art cle \ nu will] note that aul 
iIn@ this » vear pel ocd. thre antl ipated Hnorhial product oO shi tld have 
averaged upward of 283.000 tons per year, wrerea the actual proaue 
tion averaged 2s 464 to sper vear, or less than one-tenth of the anti 


pated normal. As a result, my partner, the inventor, and I were 
obliged to sell a substantial interest mn our Col L's hh pate It, in order 
to survive the period of Government war restrictions. 

Mr. Bryson. Mav I ask, was not this process, Cor-Ten a way ot 


treating steel, and of vital need in the war effort ? 


Mir. Foorre. It was not. for this reason: It was introduced into 
direct war work, such as in some of the tanks and other small parts, 
| ly l net ' lic} tag fi, ]) th ¢ . ryt Wash 
pul We had Ot Ve ( woisned iT iV \ I e Government VV ast 
netoh,. or I should say the ditferent departinents OF Government 
the Army, the Navy, and so fort! 

Mir. Bryson. They had not Venel lly recos ed merits of the 


process 4 


Mr. or rl No. It had been ntroduced, however, in the 1 tilroad 
field for the e iargvement ot freight ears, Makine them lohter and 
able to carry more lading, but unfortunately since freight cars .had 
previously been built of ordinary steel, the Government said, “We 
need the chromium for othe 
be used for that purpose.” 

Mir. Bryson. But if th system were adopted it would ive approxi- 
mately one-fourth of the steel. You ean treat 3 pounds of metal by 
vour process and get the equivalent of 4 poul ls? 

Mr. Foorre. That is correct. 


Mir. Brys N Re ueHnIVv one fourth 7 
Mr. oorTr. The steel is of higher strengt and vrreater corrosion 


lmMportant uses: ther fore, if must not 


7 Ps 1 j 
resistance: theretTore, tess 1s required to ado the sal WOrk ALSO, 


the natural resources of the country would be conserved thereby. 


This invention ha ntroduced L great develo] ment in the steel in 
dustry of this cou trv. and not only that, but also in thy fer ndustry 
of the world. We have patent n other countries, : | this steel is 
being meade elsew e, as well as in this country. 

Light add at th moment, and I shall bring it up later, that they, 
the patent wh ve already been extended 1 ome of those co ntries, 

If vou will t to page 6 of t! ticle mul VW C4 { ich 

Oo 1! it\ e extent fo ya ! pated pl 
quctl \\ curta led during t ose War yea! You | » note hat 
rmried ely itte the | ftine ot rhose rest! tle {t the el | of i) ) 

@ pProducllon GULrIMYG the s bsequent years resuiled ] iccordance 
with hie curve that we ile hie rally have he il pated b a noe 
with 1941. In o words, aul @” the war vears, the Government 
restrictio ( nrowm in Ve ilted In clep Ving Ot almost o vears 
of th nal 10 years of the patent period Chis i serious matter, 
because thi patent will expire next vear, 11 Julv of 1952. 

N mw, m 1951, at the beg hing of the last vear of the patent, the 
IK i! \\ il ha bor roriit ib il another eurt Liiment of t { roduction 
of C'o len, t ist me due to the Government’: restrictions on the use 
of nickel. which. tho aly ed nm very mall quar t1¢ Iso an es 
ent | hneredient wm this steel composit on. If I9DL and the first half 
of 1952 prove to be Li repetitiol tT the curta lment suffered du ne the 


World War I] period, then we will have had only 4 vears of fruitful 





nd 
iad 
We 
1ot 


by 


product of the patent. instead of the anti pated lt vears. Yo 
appreciate Wihiat this means, atter thre vestinent of time ahd mol 
which had bee made during the expe ental period covering the i 
7 vears (1935-41) 

I say to you frankly that I D ti red 

elie ( ( I ( or nol ( ‘ vyho} ‘ ‘ ‘ 
Cap ul | ifl ! tO ¢ elop na tf ne nto | ‘ \ fi 
oO \ t 0 try as ¢ Naed large v te t 
premacy lor example, brilliant voung@ inventor nth 7 
me with a vention, whic ted { sate 
develop. It leal with the cont wous castine’ ¢ ‘ Sr 
Wi ( 0) lly Vo ( ( 1 

or ¢ { I] ited e te ! Tinie ( ore ! 
) illo ! Bake. Om ¢« ti I | 
Wo lh cit 1 } log ) | ‘ 

( ect t il e wo | I ( | | oO ( ! r¢ 

) } er { oO } ( ! ol 

a } ( } | 

Oriel oT priate tT Ca t ! ‘) { ( 
perro it ( rhiment { ! 
i 
of t] thr \ ! i t | { ( 
Canho ifford oO risk 1 e capital ner ! for th it é ) , 
promote If the inventti re tf Y 
by N ! * \ ‘ | 

’ ; r ' ' 
0 * | } a PP . 4 tte \) \\ =“ ‘ () | 
vento ! mr of if n 

\\ ( ‘ ear ( ree 
DrODONE pits ' 1} by ? ) ore 
t j l prr'¢ ! 1) | Iso ol ¢ | if ! ! 
! i ! hot] ( ( ~ e | tive i t 
Ke ! 1 \ rel it ! \ j 

\ ould the pa ‘ 
fry, \ oe ) ‘ 
Thi ! 4 

I QO { | ec Tin 

HDo n her ‘ , tes . 

ley ly ed 4 | y tie rial 
tailed | ora { iol YY CQUPrilhc LIsO pil { | 
patent « rina different positio that of 
I 
baa kke . ol 7 ly ; 1) a? | . ~ ; 1) 


| ness After i wartinie l ric ( iree to resi a ~ 
ndefi tely ito pass if o t« } , do malso a 
CVE t I re rights to }) maidt pe 
TO} finite period of enjovme) rit t Ve , ‘ 
ti rr Vy (10 1" nt actiol t ‘ 

Grove}! ( tag eed uv ( eX yar ( Live Ce O] 
nve Ol 

Phis prope regarding patent extensor bet ( L principle 
elemental Lice namely, that tl partv \ ( errant irght 
mliedtly Ove | t | if > \ t prevent t e ello ot 0) 
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As you undoubtedly know and have already heard, it is a principle 
which seems to be Vi ell-1 ugh universal in its application. Even int 
held of pat ‘rit law, t his committee has sponsored Su ‘h rt lief Livro ioh 
favorable action in individual cases. But so far as I know, this is the 
first time that a bill has proposed a sound principle for the general] 
relief of injured patentees. 

Pra tically all foreign countries have laws which erant prolor va- 
tions of patents, the use of which has been impaired by the action of 
the Government which granted them. In those countries which were 


occupied by the enemy during the war, automatic extensions have 
been granted for a term commensurate with the period of occupa- 
tion. In most other countries, the laws permit extensions of any 


patent to the extent that Government restrictions have prevented the 


enjoyment of the original term of the patent. I have prepared and 
submit herewith a schedule showing the principal provisions of the 
laws of the most important countries of the world I request that 
this sc hed ule be Incorporated In the recora. Br 1) tr. Vol W 1] note 
that sieabicaits every important industrial country has law: Ss per 
mitting what we now propose for the United states, The edule 


shows the name of re country, the original term of the calenis the 
authorized period « f prolongation, and the condit ons under which 
the prolongation is granted. [am familiar with these foreign laws, 
beenuse the Cor Ten patel ts have heen extended alre: Ly in Great 
Britain (7 years), France (5 vears), Belgium (5 vears), India (6 
vears), al d Australia (5 years ). In Japan . ul der the culdance ot 

CAP or our own Government, a law has bee} prom loated to grant 
extensions of fo age which were rendered ineflective durn Le the war 
period, and in that country we will enjoy a period of 11 more years. 


With the pri bicigle of patent prolongation established so universally 


in other countries, it seems strange that the United States, which 
prides itself on its invent ve genius. should lag so far behind in giving 

ent! e and equitable t reatment to 1ts inventors. I inthermore, oul 
res gta tet negreny to the holders of United State pate ts, has 
resulted in injustic American holders of foreign patents. Some 
countries grant pI! 6 tate eeremgaers to foreigners whose country grants 
a reciprocal right to their own nationals. For the lack of such legis 
lation 1 the Ur ted States, 1 am unable to obtain an extension of the 
Cor-Ten patents Ink Sule h countries 

Even inthe ™ ted States, Congress has not beer sf sitive to the 
hardships v sited on patent owners when the Government has in effect 
taken away part oft the period of protection which if parpertes Lo 
olve, In this country, ons NR entes ners Reem meats ith lar ely 


through private bills and occasionally in bills shghtly Ron tg a 
as the veterans’ bill recently passed, I believe that the fact that this 
subcommittee has from time to time considered and entertained such 
private bills. is itself a recognition that hardship cases exist, to which 
relief should be given. Unfortunately, however, such treatment has in 
effect made of this committee a sort of tribunal to pass on the merits 
of individual cases. I believe the time has come when this country 
should deal impartially with all meritorious cases, just as foreign 
countries have Gone. What is needed is a general law, sound In con 
_ and practical in administration, which delegates to an adminis 

‘ative or que ‘sijudici ial bo ly the duty to hear and determine the merits 


of individual cases. In the bills now under consideration, I think we 
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46 PATENT EXTENSION 
be granted patent extension should depend upon the erits of each individual 
case; i, e., Whether or it can be sl n that Sst ere actually suffered due 
fo war con ns or other nat na mercency I the f no pla how 
where an injured patent ow1 C even plead his is in here were, 
there would still exist no authority | Which an extension « d be ¢ 
iim, however meritorious his case 
United States patents are granted f a term of 17 rs and, more often an 
not, at least one-half of this period is consumed in } I il ¢ ) ing 
toward the commercial acceptance of th nvention lrrequently investment 
of a substantial amount of capital is required to deft ‘ per of the tria 
period; thus, the return of the investment and such profits as are reali if a 
the commercial use of inventions must be secured durin ie Se half of their 
statutory life. The promotional period in the stee Lusty quil a minimum 
of 7 years, and in the railroad industry 10 to 12 years. These f s considered, 
the profitable term of a patent is none too lor even though 1 nvention runs 
its course without any restrictions upon its use, caused by w strikes id 
other circumstances beyond the control of the patent owner 
The writer’s experience, as described below, must b \ ‘ it suffered 
by other United States citizens. owning patents Phe pat question ranted 
in 1935, covers a steel Composition used mainly in stru res for the transporta 
tion industrie ! stree irs, mine « ~ 
truck bodies, ti he < |’ ‘ | ork 
with respect to utiay of ti i in in 
1954 while the ‘ ted vigor d ing the 
succeeding vears 
In January of 1942, as the remunerative years of the life of the patent were 
just beginning, the writer and his associates in the ownership of the patent were 
informed by the licensed steel produ s that further proe { the patented 
omposition had been prohibited ull purpos ‘ t w win 
to restrictions which had been et yon ch ! ordel he Otfice o 
Production Managemen I} element, among others, had been placed upon a 
list of critic war materials to be released on for str ture sed in direct war 
Service 
It is a fair assumption (as indicated « the COI , or 4 hat } it 
not been for e deter ition of ie United States Gov » assist the 
British even before our entrance into the w , ( quent restrictions 
which were placed upon the domestic use of ste { e output of the 
patented composition i the vear 1941 would ve sho the s ‘ ‘ ‘ 
crease over the year 1940 as the latter showed ove mo. Thu he rest 
if the war upon the use of our invention commenced ar 141; ¢ ed a 
drastie curtailment of its use in the years 1942, 19438 Li) 5 
ifter VJ-day in 1945 when production expanded rapi Moreoy St 
ble to assume that had there been no loss of moment t g } ne ¢ ot 
common in such developments, the nnual pyr ductior f } i years 
nd the remaining ears of the ite ft ( Lave er 1 i} ly 
reater. Thus. the est ited SSO ! e div f ! 
he ¢ er if these CSI ctvionhs »> the en O LOAD ( { 2 444,400 S 
Or Zz t eS le prod I ealized 
‘ ! 
i) “ | 
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At the outbreak of the war the subject patent was ¢ yned by a partnership 
comprised of the inventor-meta rg ind the write oO 1 been 
el i e in the pi ‘ nh ¢ ( vention fro nd had invested 
heavily in capital and perso! elfo! o establish it « \\ hie 
outbreak of the war he ve the reduced income Tf! hve it 
short of ifficient to meet the companys expenses, ana nce it i st I 
other income, the partnership was forced to dispose of a bstal pa 
assets in order to secure the funds needed to carry on Rese I a ’ 
ment activill including a co! derable al Int of cae 1 ri Sul l 
by the proceeds of this sale, ft n the hope that ‘ ‘ ! n of the 
\ ry 1 rer We } ' ] ext? t } } iced upo 1 ‘ l 
Tus! vy the large ¢ x pend tures whicl were contil ued «ce spite the ul il j 
curtailed income, and, second, should the war prove of long duratiol 
fiele y believed that legislation granting extensiohs ] ! ‘ i ‘ 
lost during the restricted pe d would be e1 ed by Congr 

Ap I is essentially a ntract between two parties he Gover! el d 
he el Che ter of 17 vears ! which the mve Ss gra el ‘ 
tio the mcentiy t ve I a the init I s 
profits a ng from th ention W fl e inve hose l h 
him, 1 heir ca] " n its I cial establishme! Phe « isidera I 
he part of the Governme for granting protection during the life of a pate 
first. to cause a disclosure of the invention and, s¢ ond, the free use of the inven 
tion by the public after the term of the pate! has expired It does ne eem 
equitable or just that one party to such a ntract can, in effect, restri I Ist 
ful lite if an invention without redress t Lie ther pa ind thereby n 
good fait! 

It is true that many people, in the d srupted course of events, suite losses of 
one kind or another during war periods. But such people are not limited to a 
term of vears during which they can operate their respective businesses : ‘ 
patent owners. They may carry on indefinitely Moreover, it costs the Gover! 
ment nothing to extend 2 patent On the contrary, it would benefit: tr the 
taxes levied on the additional income of patent owners ove! the extended period 

But aside from this, should not the Government encourage invention by 
means possible There would be no electricity, radio, automobile, ¢ rplane 
no railroad, or steamboat, without invention Ponder the wealth these ha con 


tributed to the American economy al 
then is our patent policy so delinquent that far from lending encouragement! 


d the employment 








inspiration to invention = 
through its own restrictior sometimes takes aw: 
hand a substantial part of what it has given the! 
no court o1 li where the pleas of the injured may 
It is an cepted principle of American law ane 
entitled to his d: 1 court In : fairness, thet 
established and a sours f tuble patent-exte 
could fume 
Mr. Foore. ¢ men, | have d 
mortantl men f the patent v1) | \ 
f them beeat they are extremet\ Ul 
however, with son of the m ! ort ct oO 
fair Statement to vy that thev are n CO} 
natter o pol Vand hilosophy it ort 
I think the bills that ive corm » befor 
bills. like t t > bill. or privat s, 
\ {ri iat las Produces because of s« 
et nite ted and w I) Der 
| Ve teh ( to a Ot 
or’ ( i rf ie a ll rit = ib] { 
Mir. Roos On page 7 of vour s ent, M 
e lack of vislation in the United Stat 
an exte on of »Cor-ten pate cou 
a list +] ) 
Mr. Foot W he {¢ based 
Mr. Rocrers. Yi 
Mr. i rE. It ite) 
Mir. Rogers. It is set forth there that it 
Mr. Foorr. Let o De ik. for « 
bill, but pro only { 131 
] j oOtonel 0) } eS, —T 5) . NO 
patel i vient | } r oO ! ) 
\I Bryson. TI \ ippeal { 1" 
Mr. Foorr. 
Mir. Rogers. Di woofm 
pate 52 i\ 1 \ ! ra ( - 
Wie ild by rell ! | } nar t | ) ' 
thers \ | ¢ ) 1) ) ( H | l 
thong {it Was public property 4 
Mir. Foore. T kn y such imstan I 
( tot fs) t i } VK pea yeaeey bye ntere 
to vet ese data from only two co tres 
! t { re | ere ppl Cate ic 
me OS hay een granted and 4+ refused ( 
been withdrawn and others have not yet been ac 
In great Britaa 020 appheations have bee 
been granted to the end of 1950. I recall a s 
witness that Cy i Britain it vtrel 
patent extended. He was referring to those 
patent and appl for an extension the “lo 
le} to have t extended foi i considerable ( 
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Mr. Crumpacker. I would like to ask this question: Regarding 
{ Lie se eXTension laws in othe countries, are extensions era tL SOlt ly 
because of the interference of war conditions, or are there othe 
hem 


see In the mayority of Cases it is tt 


reasons for ext nding 


Mr. Foorr. You wil 


war conditions, but in the case of Great 


, 


r ! > } ] ‘ 
Zealand, ana Brazil. | believe, they may ve extend i ! \ t 
patents of great merit under which the invento “us Ol aderive 


suflicient « Ompensat on. 


Mr. Crumpacker. I take it then you would favor a broad 
actually than the one we have before us now. 

Mr. Foorr. 1 favor a law that does justice to sma l invento | 
they have been restricted or injured, for whatever reasor | 
imvoratiawt it would do them justice. | have not vet discussed 1 
matter with a single attorney in the patent bar, or elsewhere, 
has not agreed that eve ry mat s entitled to his day ! ourt. But I 
submit to you gentlemen there is no court to whi we can go except 
Congress, (| ou are notn court \t lk ist. | Ono naersta i ( 
to be Therefore. this cou trv. inlike most ¢ er I ‘ ro ( 
ho piace ror one to vo to Say Whial I am saving to you today wil 
respect to my experience al d that of ma 1} other patent owners and 
Inventors, 

Mr. Crumpacker. To phrase my question the other way around, 
do you think either one of these bills will provide the relief that you 


think should be provided ¢ 


Mr. Foorer. | plead with the patent bar 
patent division of the National Association of Manufacturers as we 


those who were opposed to this legislat Ol not to registel elr opp 
sition until they had come down here sincerely desiring to debate 
these issue ~and | told the { it out of this d if ve should drat 
the k nd of Dill the country ougctit to have, be tt aiter D a Reed 
bill. or anv other bill 

1} other worad | wreest tf it it should bye ( | a { il 1 4 
MUST ICE And by all me ns, ¥ iene! let | ce der 1 ‘ 
from t e standpoint of whe icror not we wa I< Lire ( 
in th COURTESY Incentive to inventlo 


Mr. Rogers. You make a statement on page 2 that t ick of 
lation is li ely to st fle Invention, and then vo yo tO 
a little further on, but do you have any specific inst : ! { 
stopper t hvel Oh, or ! en proceed oY tt) ( 0 0 DI Oo 


Tron about 


Mr. Foorr. S! lave. 

Mr. ROGERS \s de Trom the nstance tf il vo cited ! yvour pre 
pared Stiite ent , , 

Mr. Foorr. Yes 


Mr. Rogers. Now, of the patents granted. is it not true that a 


—_ 
/ 


portion of them are grants lto the lare corporat ! that ve tiv 
tec] thboratories that are the Geld at all time 

NI I rE. T would presume that a good pa mad I 
would be prised if it were otherwisk ire applied fo rrr 
corporations who have su macnificent researc] } 
neidentally, a good share of our economy is bas 
standard of living in America 
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Mr. Foorr. Now, I did not understand this was to be my opportu 
nity for rebuttal. J thought that I could come in later, but if you 
would lke to have me do SO. ] will pass on a few of my thoughts al 
this moment. 

Mr. Bryson. We want to vet all the thoughts we can. But we : 
waht to get views from as many people as poss ble. 

Mr. Foorr. I understand. 

Mr. Bryson. We do have VM itnesses here fron clistant pol Cs, 

Mr. Foorr. May I say just one or two things more, Mr. Chairman ¢ 


L have diseussed this question of patent extension with a nun ber of 


people in big industry. They have invariably said with respect to 
certain of their patents which were restricted during the war that the 


(rovernment which restricted them for eood reasons had also vlrven 


them all the business their plants could turn out during the war pe- 


riod; therefore, even if such a bill went through they would not apply 
for extension. I think that thev would have no standi o if tl e\ 
applied for extension because they could not show that their com 
panies had been hurt too badly. 

Now, it also seems to me that we are asking the inventor to take all 
of the rap in this matter. We have tried to provide in this bill that 
which would keep the public business from becoming confused. Let 


me ask if it is not justice that the man who created the invention 
should first be dealt with justly and have the full 17 vears that he 
was supposed to have had, after usually spending at least half that 


time, or more, vetting money and spending effort to promote his 


i 


invention 7 
For instance, 1 worked with the Chesapeake & Ohio Railroad since 
1934 trving to vet them TO adopt the pnrine ple nvoived mn this new 


developme nt, using high strenoth steel, Invariably such a railroad 





and I speak of all railroads—insists upon putting these materials 


into service i ars that will ultimately show whether or not the i 
merits of the ste irea we claim them to be 

After 16 vears of service on the Chesapeake & Ohio Railroad, we 
vot our first substantial orders for Cor-Ten and the patent runs out 


next vear. It took that railroad 16 vears to determine that the steel 
would last longer: that it was stronger and that in their service it was 
beneficial. They have how adopted hieh streneth steel wholly for 
future coal cars and for the rebuilding of their other car S$. but it took 
us 16 vears to do that. 

Mr. Bryson. That was almost the length of the patent? 

Mr. Foorr. Almost the lenoth of the patent. 

Mr. BRYSON, We are mie h obliged to Vou, Mr. Foote. for the in 
formation that you have given the committee. 


STATEMENT OF ROBERT W. WAGSTAFF, EXECUTIVE VICE 
PRESIDENT OF THE VENDO CO., KANSAS CITY, MO. 


Mr. Waastarr. My name is Robert W. Wagstaff, and I am execu 
tive \ ice presid nit of the Ver do Co e Kansas City. Mo. 

Mr. Bryson. What do you make or do? 

Mr. Wagsrarr. Our principal product is equipment for the vend 
ing of Coca-Cola in bottles. 

Mr. Bryson. That is where you still vet a Coca-Cola for a nickel ? 


Mr. WAGSTAFF. That Ss correct, 7 
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I have a prepared statement that I would like to 
which sets forth most of our views. 

Mr. BRYSON. We will be pleased to have you Sl 
record, and we will make it a part of the record a 


{ The statement referred to is as follows: ) 


PREPARED STATEMENT OF Rogertr W. WaAGstTaFr, EXecurivi 


The Vendo Co. was formed by a group of Kansas City 1 


order that it might exploit the patents covering a unique 
been developed for the vending of bottled beverages Tl 
innovation in the industry. It constituted a new meth 
Coca-Cola in particular and was a device that would fit uy 
convert it into a coin-operated vending machine 

Che first few years of the Vendo Co.'s existence were sp 
to ( bottlers t the vending mec! isin Was ] ct 
on the desirability of this device for the marketing of its p! 
» vears to a mmplish this objective for it was in 1941 bef 
acceptance of this machine and method of merchandising 
evidenced b the following schedule showing units sold 


5167; 1939, 11,048; 1940, 17,846; 1941, 43.217 


Early in 1942 the Vendo Co. received a telegram from 
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file for the record 


tbmit that for the 
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Board ordering it to cease its entire production of vending equipment hich it 
did, and it was not allowed to resume production until the termination of hostili 
ties in 1945. Even after the termination of hostilities it was necessary to re 
convert from war production to peacetime production, and thus it was not 


until 1947 that it was able to get hack into fulltime production of its vending 








machines for the bottlers of Coca-Cola In other word t los ¢ s in he 
production of this patentable item which it Was formed to produce 

Obviously, the loss of a 5-ve: perio I the life of a pate ! 
injury to any company, and in the Vendo C¢ ‘ th Ss] ‘ 
because it was a company that was formed to produce : iL ‘ 
and it ve f ence 1S ed in wit! ie Li¢ ITS pute 1 fie I re I 
respect is so ol ous that [1 1} ‘ ph e it Wher ! { ‘ ent ste 
in t nece had to do World W Il, and make s ( 
sib fora pate ¢ > US nad se ! pa ble d ( I pore 1 per ( 
of tim dl « ot extend the te l nts fo surate period 
of time follows that al reparable s intlicte | ‘ ! 
question 

Beside the los of 5 vears ont of the fe of its 1 tent Ve ( i 
suffered what might be termed a secondary loss that was equally s sal 
irreparable. This was occasioned by the fact that it spent 5 years developing the 
market for vending machines in connecti« with the sale of Coca- i1and edu 

ting the I ers of Coca-Cola in tl ( tie me e) so] ‘ 
to cay ize 1 this situation as it w d have inaisl é l Ir ‘ 
ordinar Sj tion of this sort the owner of a patent has Os ! clusive 
market for a considerable period of time after the patented item 1 gained 
acceptance and before competition can get into the field. This is probably one of 
the most valuable attributes of any patented item that proves successful 

Because the Vendo Co. was forced to cease production at the critical time 
when it had just developed its market, it was unable ap the benefits from 
the market that it normally would have been entitled to; and, as a matter of fact, 


} 


it was forced to stand by for five long years and during this interim competitive 


items were devel | 
duction and again sell to its customers, it found itself in 
field with five major competitors all trying to sell its custome 
for their products 

When the Vendo Co. ceased production of devices covered 
amount of warehoused parts were on ind that could be 


the vending machines that it had theretofore manufactures 


shifted to storage spaces remote from the premises of the ¢« 
erable expense and some of the parts were never used du 

loss. Tools, dies, and equipment peculiar only to the produ 
vendng machines were also shifted from the plant to points 


expense of the operation and the storage amounted to a 


loped so that when the Vendo Co us allowed to resume pro 


a highly competitive 


rs vend Y machines 
by 
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Much raw material on hand and not usable in its defense work was either stored 
or sold as scrap. Much of this investment incident to the cessation of the pn 
duction of its articles for domestis consumption could not be regained after 


e national emergency had ended and it became possible to produce its vending 


machines again 


During the war period the Vendo Co. converted 100 percent to r produ on 
nad ibuted materi y to tl war ellort in which capacit t eurne ive 
Army and Navy E’s It is an industrial veteran in every se of the word 
and it should be entitled to the sit Mommie cConsice [ veterans 
THESE L Snore insol rus its ] sure ¢ rie r? 


Mr. Wacsrarr. IL would like to comment briefly and amplify my 
statement. 
I noticed that in Mr. Eloxie’s statement he made quite a point of the 


fact that a patent was merely a protection aon t somebody else who 


Is a protective for a period of time which t ventor has the meht 
to assume he is going to have to use that device exclusively 

Mr. Winuis. Are vou in favor of this legislation ¢ 

Mr. Wacsrarr. Very much so. 


Ih » period ot time, of course what is ital \ 1 the pi ‘eo 
lege for 17 veal \ company such as ours is formed to 
biarket a ley we, Was orval ized W th the thor Oht that we were going 
LO have the privilege for 4 Vi LTS. ‘| he cf Lid p recy Was organ zed for 
that purpose. We received an order from the War Production, Board 
mn 1942, \pril of that year, that ab olutely prohibited our contibnu- 
me the mat facture of th saey\ e We had no choice at all. \\ »had 
to go out of business. 

Now, it was almost 1947 before we could get back into business. 
We h ic to discontinue the manufacture in 14. We ee qd not manu 
fac ure the device through the war years, and thie it I end Of the 


war it took us approximately a year to convert and get established 
again and vet back nto business 

Qur company was formed because we d overed t particular 
patent, : 


i 
Mr. Wintnts. May I ask at this point t You say that you were 


prevented from engaging that business. D ou mean that phase 
Ort \ il - a4 Wa t] il Oul total 1] | ( ( ye iD 
hop! Did yvour corporation go out of b ’ ‘1 ou 
{ I dl VIsi¢ Ol qdepartl ent 
Mr VV AGSTAFI Ni Si] we went out of bu ( ( niet i a 
period of time Pha e scrambled aro 7 io oni ir col 
ind ‘ it eopened fferent lo ( ‘ rely 
( Herent pe or bp bie s ahd \ ¢ t ible ) ee) | t ( 14 ite elt \ 


Mr. Waaestarr. That is an aw ful hard quest O to a vi 
Mr. Wiiuts. Let us sav net profits. 


Mr. Waasrarr. In profit. 





Mr. Wacsrarr. We suffered in profit ; 
Mr. Winurs. | am not talking about suffering from the loss of ant ! 


ited vreater prohts that you might have made if you wi rets r 
e pat { | talku rabo Onipal oa vea =| fore thr ! 
Lite ro hh t I r war ve { 
| > 1 ! | { 1é Vor te¢ ‘ } iv. | }  { ( 
I amr chive rivsell to 


tana t { bit V Sik is oul wil Porn | L937 Wi ta 
cif ( i eCHcaite i wh le VY nie 1ocdt OT Whe cr {> tle | 
C ocn-( l It t us} vears bef { ( ( i { t 
vi ur sales record I] indicate. It | fo 
el ( ( ¢ a-( lea te eDpt I qaiey | 
vay Nor) \ ( vould ’ ma nother pel od oT t ‘ r ould 
ive | it market mo 7 ~ isively ( is 
oped it Nobody else ren! | ist { wad ‘ 1 thie e\ 
ch to { \ 1 re it. ere SLOp] ol ( 
hen we anne back nto proau {10 it t! end of the Wal vie li 
panies like Westinghouse and Jacol | several others had seen 1 
opport mity They | id aeveioped l j devices nat aid ot 
! ngve up Oo patents and VV ¢ er rreparably nyured | lik 
there is no ques ion about it Qu ('¢ vt) = e ot ose Compan 
that throne! »>fault of its own was abs tely pro te trom u QO 
Wwirat nous Was a dey e oT { oV 


Ve have the 1g t to use them for 17 vears. Qu ompetitors Will have 


ly years to e theirs. Mo ot them vot their pats . i} ( 


Mr. Win s | i argument mtrigues me, as 1 lawvel | 
that you and | gel tleman who preceded vou are Making some ve 
copvent are ts on tine <c otf cont cts 

Mer. W GS | \ lawver would be nasil lar positio f his lies ‘ 
to practice Was Tor 2U Vears, l am sure he lawyer that went 
ervice. if he had a license for vears. the Government or the Sta 
or someone, would extend the period of time for the length of t 
ne was n thre service VW ire talk r about a period of 17 veal ind 
inything that cuts the 17 years down not fair. I think only equity 
hould illow a persoil who owns that right to have sol ewav of ett o 
lust ColMpel ition. I think that is the whole t] eo, and I 1 ! 

very important that inventors and small com] mle. nd eve ss “re 
compat es, because large companies have research departments that 
tre full of small Individuals and the value of the corporat ir s hased 
upon the value of the patents to the corporatior I think that thev 
should be entitled, as Mr. Foote sa d, to their day hn court 

Th - not so ethineg t} atois going to he arb trarv: ‘ going to 


} , mportunitv for the rnclivie . the sma oO a . 0 a) 
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before the Patent Office and explain the situation, and it will enable 
somebody to do equity. It is Just as simple as that. 

It is not anything that is going to cost the Government a lot of 
money. It is not going to revolutionize anything, but it is going 
to correct an injustice that is obvious and apparent. 

I think that our company ts very illustrative of why we need redress, 

Mr. Winuts. I said that your legal 
the other hand, I had in mind the economic ar 
you about the over-all profits that your corpora 


argument is very forceful. On 
f(iument whet | asked 
t 


r the 


ion made duru 


war, and when I asked you for a comparison between your corpora 


tion and the doctor who goes to war. He loses everyt o, Il am 
not talking about the legal end, but the economic end. He is lost 


1 


everything: hence the slonificance of my question. I an trving to 
Say that you did or did not lose more. I just wanted the facts. It 
does make a difference in the economy of things. 

In other words, if, during the war, you were deprived of a contrac- 
tual right which you maintain you had, to make additional profits, 
that is one thing. On the other hand, rf. however, on the other phases 
of the business you still came out substantially with an over-all profit 
made before and after war, then I still say there is an economic differ- 
ence between you and the doctor and the soldier that 

Mr. Bryson. Mr. Foote recognized that because he referred to 
these big industries. 

Mr. Wacstrarr. We were able to exist during the war, and so was 
the doctor, provided that he was not injured ind came back. Wh it 


went to war. 


we are talking about is our right to future earnings based on things 
that we think we have a right to. 

| think, of course. that the man who went into the sery ce, the doetor 
and the lawyer, gave up a very important thing for his country, and 
vou cannot do too much to compensate them. ‘There no question 


about that. We are not asking for compensation. We are asking 
merely that someth ne we purch sed in 19357 that the Government 


enld woutd have 17 vears to run, that we get 17 vears of 1 » out of it. 
{ think that that is all that it boils down to. 

There is this secondary loss that I think is important to us, and 
to other companies. That is, any inventor that has a new device, it 
fakes him about D vears to get it onto the irket \ Mii Foot 


pointed out, it took him 16 vears 
Mr. WILLIs. This bill does not provide any relief for that. 
Mir. Waacstarr. No: but that is the situation. 
Mr. Wi LIS, That has been the situation all alol Go, 
Mr. Bryst N. We are waith r 
we have been waiting for many years. 
Mr. Waestarr. It is compounding the person’s injury that he has 


yr tor color television richt now, and 


already suffered when you let his competitors step in and preempt 
the field a: developed, and let them have 17 vears. It just is not the 
wav we Ameri ins do business. That is the vay t appears to me, 


Mr. Wiiuts. As I pointed out a while ago, I am very much im- 
pressed with the force of your argument at d that of the preceding 
witness. 

Mr. Foote pointed out that we should develop general legislation 
and avoid private bills. He made that statement twice, | think. Let 


] 


me say that I do not think that is so with respect to this committee, 





le 
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not as long as I have been on it. We have passed no special bills 
here. 

Mr. Bryson. Exce pt the soldiers’ bill. 

Mr. Wituts. The soldiers’ bill, but no private bills. 

Mr. Harris. No, sir. Not in recent vears. 

Mr. Bryson. The only bill I remember was where a fraud was pet 
petrated, alleged to have been participated in by the court itself, 
regarding a cigarette lighter. 

Mr. Wacstarr. I do not know. I am not a patent attorney. 

Mr. Rogers. Perhaps this is beside the pomt, but there not some 
complaint against the manner and method in which you make your 
machine so that it only fits the Coca-Cola bottle: so that Pepsi-Cola 
and Dr. Pepper and what not cannot put their bottles in it? Is there 
a lawsuit pending / 

Mr. Waastarr. There is no litigation at all, sir. All of the busi 
ness is competitive. Perhaps Pepsi-Cola does not like the job tl 
our machines do for Coca-Cola, but there is not a contract even. it 
is just a matter of Coca-Cola buying our equipment. ‘The Pepsi-Cola 
bottle is a little bit too big and will not fit our machines. 

Mr. Bryson. Faye Emerson says it is better: more bounce to the 
ounce, 

Mr. Waasrarr. We have plenty of competition in our end of the 
business. That. of course, is what we are fighting 

Incidentally, we were the first in it to anv reasol able extent, and 
we have lost our position considerably, and naturally that hurts. 
When vou hurt you come to Congress and your Government to pre- 
sent your case. 

I thank you. 

Mr. Bryson. We are much obliged to you. 


STATEMENT OF C. E. HOVEY, PATENT LAWYER AND MEMBER OF 
THE BAR OF KANSAS CITY, MO. 


Mr. Hovey. I have been in practice for approximately 30 years. 
| P} 
I have a statement that I would like to submit for the recor: 


Mr. Hovey. | am favot he hoth b IIs, and the reaso LO! } 
ting mv statement . t he expel ence 1 tis on t | Tt pant of t e 
ou ! ere we cle il v th tive ! li ily vo i ‘ ey 
licenses emanating from patents o1 who is engaged it mall manu- 
facturing DOUSINeSSes, and directives Prom the Grove}! elit dunt he the 
last war were Tantamount to 0 wr «| 1} t | e I ( es, \\ th 
out ident ving them. and I hould be brea hing a onfidence were 
Ito dothat at this moment, I can say truthfully wit! iV experience 
during those war vears a large number of small b esses were com 
pletely cut off from their income by virtue of the fact that thev were 

ible to vet pel nel o itel | \ { ( t te to 1. 
Ly use of gv Crile ti " Live 

My ( nt n - eC Tere ( ) I l l ! } | \ | 

( | ep cy ttot] ifftent mort CoO) | 

I have a | the provisions of both bill fellow 
members « ( r, of the pater bar particulat I I was 
hea f the patent tracle-} . sectio} Ml 
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OW TE ind his Government 
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\Ir. Bryson 


Mr. Hovey. 


r. Llovry. 


Ib eve rt mnized that we have large bus 
gyrearver 1 Zt | Cl) mol tive ib thie rad 
oh] { ] | ] 

( pPaote OT hal ne aerense ordel than the sn 
lave With a 50-foot front and 150 feet depth. i 
ive had previous experience in their field, an 


| ’ . , , 
ible OTF Meetine requirements of Getense ord 


nesses in Kansas Citv or its environs 
Mr. Rogers. Do you not think your chaml 
i that 7 


«i spute 
Mr. Hovey. Well. w »have H representat ve ot 
Lainto Washington, and 


effort to dispute those pacts, wa. 


merce Who has hiover 


that territory m Vi larg conipa Whi 
ten ror dere ‘ Wi hop tw 1] be pos if 
vet detense orcdel out there, Dut din 


to vou l tories WV vere closed, because oOo 


about Kay 


| \ l Ve | l rel aistrve 
nich Se ( pa t there were pay 
ind would stop | vse of the ar effort, the 
vou a tette Lie “VW, ! sorry, but youl 
is We Cannot pre Lhe ee , 
The answer to that lies in these bills and the 
\l) Dyrys mN. ce ? Ol SO much, 
Is there anv ot rr ventlemat who de ies to ber 


Mr. MeInvar Yes, Mr. Chairman. 
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STATEMENT OF H. A. McILVAINE, 
ELECTRIC CO., GENEVA, ILL., 


CONTINENTAL FRUIT CO. 
Mr. Bryson. 
Mr. McInvainr. No: 
Mr. Bryson. This Mr. M 
Electric Co. of Geneva, III. 
Mr. Mi In AINE. Wi are smal] 
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PATENT EXTENSIO) BY 
. For the purpose of this discussion I ! nother patent 
a. iS ah ex We have ot 
" n Florida a ber of vears ago ] S ‘ o , , 
: Weeallt Ohipanyv mal facturing f r | 
Co Wi \ rac in iten illed the |: r 
‘ rrapedl { muipiel \ ina Take the piace yy 
t 
\ rYSON. It cuts the urt out of the era 
\j Viel NE, li does that ves We en ‘ t 
orapell t and take out th cif icryst a I 
ntoa ymita er W j war na ne it Oa yar, a ‘ { 
| that of the grapefruit being edibl You eat the co ( 
eat the yal We had to take t thro rt ntot ( i { 
ind Pats \ppeals to get a patent, and the court ga ( 
cit 0 i ruled we ( ld have i patent t i e | t 
patent atter some years oO] litigat on Then t to Veral y 
develop the lustry. and we just got going in it verv well al 
tin SuUval rationing came y We wer»re ! , hele) 
Fruitainers a day, and of course we had to shut down sudde 
: cause of that. 
Mr. Wiis. May I say at this point that I represent the Suga 
Belt where sugar is made, and we tried to give vou all of the sug 
the Government permits, 
Mr. MeInvarne. That is right. 
| Mr. Bryson. I understand the bootlegger 
were curtailed also in t rsupply of sugan 
| Mor. Mi ILVAINE. So, the cor pany Was sh t ao , a I 
not a t started aga intil no Lr ( ( 
ssue and start it up again. 
Mr. BRYSON. I) other words, M1 \l Ilva e, I sh 
principles of these bills ¢ 
Mr. MeInvatne. Ye 
Mr. Winurs. For how ong a pel od of time ( 
Mr. McIuvarine. Just about the beginning of t 
Shut doy d we are still shut dow 
Ir. Bryson. Are you a small-l man ? 
Mr. McInvainr. Yes 
Mr. Bryson. You employ less thaa 1) people 7 
MeInvatine. That correct We vot 
) this da ind probabl i 
{ ot hie ompanv we had fina t separate we ould 
have “i a separate problem Wil tf anvlow 
I just inted tosay one other thing { aot l in eXa 
ple t} opp on has st i that ot rw ess I LIS© [t 
| ks to me as though these two thing ire not ‘ i ) 1 
Oompa would have been hurt if it Ld DEE alo 
ot \ t rm Ute patent extencl ( ot. a a Dao y 
tT© \ it of er | ~JPesSss¢ would | heey rt “~) ed , 
lem see to be something entirely ovet d above t 
of ab like a @warage or a isiness like the Co I) 
Co In eit ease they would be rt whether the 1 ‘ ec 
or not, Lhe oOmMpanl navinge pate = merel ‘ ‘ 
advant re They would ive (| imi they oOntil ‘ OD 
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Is there any other witness here who would like to be recognized 
brietly ¢ 
Mr. Hoorrr. Yes, Mr. Chairman. 


STATEMENT OF JAMES E. HOOPER, VICE PRESIDENT, WILLIAM E. 
HOOPER & SONS, BALTIMORE, MD. 


/ 


Mi. Bryson. Will you identify yourself for the record 

Mr. Hoover. James FE. Hooper, vice president of William E. Hoop 
er & Sons. l would like to be recognized for a heat ne at another 
meeting. 

Mr. Bryson. What is the nature of your business / 

Mr. Hoover. We are cotton duck manutacturers and finishers. 

Mr. Bryson. You are in the textile business / 

Mr. Hoover. Yes. 

Mr. Bryson. Well, I represent the largest textile district in the 
world: we ought to get together. 

Mr. Hooper. Yes, ndeed. 

Mr. Bryson. We will arrange a hearing for you at the next meet 


— | | +] ; I 
neg OF the committee. It looks as though we Cah Wie rPriday morn 


ney. 


Mi LLOorer. I am in favo} of the bill with certain mod fications 


thereof. 


Mr. Brys You do not have a prepared statement, do you? 

Mr. Hloorrr. Yes, r: we have submitted a preparte | st ement 
which I would like to comment on. 

\I BRYSON, We have to go to the {loo} now. Mv. Llo D 

\] Hoover. Yes: | understand that. 

Mr. Bryson. But we ll meet at 10 o'clock Friday mot v, 

Mr. Hoover. 10 o'clock Friday morning | 

Mr. Bryson. ¥ I’. 

(Thereupon, the subcommittee rdjour | to meet 10 
Frida June 22, | 
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FRIDAY, JUNE 22, 1951 


if ( 
Subcommittee No. 3 of the Judiciary ( ommiuttee met, p t t 
he adjournment, at lO a.m. i room . 16, Old House Of} eB lino, Ele 
Joseph R. Bry sO ( ¢ hairman of t ie ibeomn ittes pore | 


Present: The honorable Messrs. Brvson. Willis Rogers, Ree 


\lso present: Mr. L. James Harris. committee 


} : . . 
: 
Mr. Dryson, Wi will come to order. Wi have to meet inthe F] 
iS ut 1] o cloe k. sO We will have to asl ( t} st LO ( i ‘ 
In gviving their testimony. 
Is Mr. Harold Watson present 
, Mr. J. Warren Brown 7 
{ 
Mr. Hooper 
We will hear Mr. Hooper. 
Mr. Harris. Mr. Chairman. mav J] ntroduce Mr. VW 
rie t Te the record / 
\Ir. Brysc Ny. Phat will be done. 
Statement oT Harold je \\ ats follow 
~ \ ; \ 3 
R \ »>H. R 2 
] ‘ ‘ 
! ‘ I ! ‘ erg ‘ 
pp seq] he \ ‘ ne \ l 
] ‘ S the A cin Ba ASS i has 
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rere U ( 1! eb ‘ il 
, 147 Amarican 1} oe | R 
‘ I yy Tie ‘ 7 I ix I pad ‘ ‘ t 
rh ) \ > of ¢ rts ~ ) 
Patent Prade ks, and Copy? f e ( oe he Judician I 
! conta i brief 1 a ! e American B \ 
( ifiol ) ird h ~ ff I r ma ‘ ‘ ~~ f nie 
en el im LOAT ine ies the f W gz} £ 
“In 19438 the patent section unanin s disapproved 1 p eX 
fension of patents, where the use of the latter 1 is prevented | I me I 
aterials, ibor, rtransportation caused by y i 
In 1944 the 1948 action of the patel ection duly ed | I 
of deleg ( I that eu? es tion sod proved n ple sp ‘ 
to extend the terms of particular patents, but this action was 1 presented f 
ratification by the house of delegates by reas m of previous action of the 
ciat n which had read defined S pos hin oppos i ( 
patents 
tne ent s ‘ het we | ‘ 
ry wh I c € > I dl ¢ A £ hit 








n retul for a full disclosure f his inve 
or a pate t eX] es e } ‘ i ! ke ‘ 
having the effect of extending erms of pate 
frect the public hntere bv ad he } 
nventions ¢ rit the peri ft tl ‘ en rn 
‘ tantlv being made which are themselves the 
no sueh il rove I cnun lawtul iM ised f 
unexpired patent Obviously, therefore, if 
were extended, the time within which the 
used by the public, and the time when an improve 
eould ( used at a Intess A LICcens¢ were 


would be de laved for the duration of the exter! 


Almost everyone in the United States was i 
counrty’s participation in World War II It 
every such i r\ To select patetitees to be th 
regard to such npenusation, is unjust in pring 


In Report No. 1214, Eighty-first Congress, 
the Judiciary in dealing with H. R. 4692 of that 
extension of patents issued to veterans of Worl 

‘Representations were made and were serious 





that the benefits of such legislation should inur 
osses by reason of being unable through short 
dur ¢ the war to prosecute and exploit their pate 
ever, felt that to provide relief for all such pe 
manner would be to overlook the many thousate 
life whos ered grievous and replaceable 
the circumstances of war For most of such 
has been or cot re ! 1 rded, fe 
be . © \ - es] 
tore 
The predecessor of this committee therefore 
e fundamental principles whi have mot 
) rom the beginning, il opposing lecisiation ¢ 
"The \re can Bar Associat hn disapproves 
terms of patents as against pub olicy I 
I ‘ V-se¢ ad ¢ orr'é “ firs _ on 
Charny 


Mr. Brysox. Mr. Hooper? 
Will ve uu ent ry vourself for the recor 
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render the fabric thus finished or treated fire-, water-, mildew- and water-re- 


sistant, so as to make the treated fabric in all respects suitable for outdoor use 
in all climates. These finishes also prolong the life of fabrics treated therewith, 


when used outdoors, and the properties imparted to cotton du ind other fabrics 
by these finishes make the use of such duck and other fabrics much safer, more 
economical, and more satisfactory, particularly by the United States n ti 

forces for tents, tarpaulins, gun covers, life preservers, camouflage fabrics, and 


numerous other materials. 

On February 20, 1943, the Hooper Co. executed and delivered an agreement 
bearing the same date. wherein the Hooper Co granted to the United States 
royalty free license to finish, or to have finished for it by contractors censed by 
the Hooper Co., and to use or sell, any fabrics finished or processed for govern 
mental purposes under any of the Hooper Co.’s patents, the Hooper Co. further 


agreeing to grant a similar royalty-free license to any contractor manufact 
ing goods for the Government, if such contractor applied to the Hooper Co 
such a license. These licenses were to continue “for the duration of the I 


and 6 months thereafter.” 
The United States, and contractors producing goods for the United State 


which required the use of the Hooper Co.’s patents, made substantial e of the 
said patents during the years 1943, 1944, and 1945, during which vears the 
Hooper Co. was deprived of the beneficial use and enjoyment of said patents 


Moreover, the Government now contends that World War II has not bee 
terminated, and that accordingly, the Hooper Co.'s agreement of Februat i) 
1943, will continue in effect until the war has been terminated and for 6 months 
thereafter Accordingly, the Government, and contractors producing goods 
for the Government, are continuing to use the Hooper Co.'s patents, and made 
very substantial use of the said patents in 1950 and 1951, and will probal 
continue to do so during the period of rearmament 

In these circumstances, the Hooper Co. submits that it is justly entitled to have 
the lives of its patents extended for a period equal to the period during whic 


the Government and Government contractors have used said patents, royalty 
free, and that legislation should be enacted under which the Hooper Co d 
any company similarly situated could obtain such extension of its pate 


patents 
I. Brief history of William I Hooper & Sons Co 


William E. Hooper & Sons Co. is a Maryland corporation having its executive 





offices at Juniper and Cherry Streets, Philadelphia 7, Pa ts mill or factory being 
ocated in Woodberry, Baltimore, Md Although the Hooper C« wil iIncorm 
rated in 1905, the company is the continuation of a business wh Was est 
lished in 1800, and the management and ownership of the Company is cont 
in the Hooper family for six generations 

For many ye s, the business of the Hooper Co. has been conducted tw 
departments, the manufacturing department and the finishing department he 
business of the manufacturing department is the manufacture, including sy} 
ning and weaving, of cotton duck to be used for awnings, tents, tarpaulins, ane 
the like. and other heavy cotton fabrics. such as filter tw | ic t f 
chemicals, sugar, oil, and other materials: felts for use n the manufacture f 


paper and rope, sash cord and other heavy go ds 

In its finishing department, the Hooper Co. manufacturers certain patente: 
“finishes” or mixtures of chemical Compounds, which, when properly applied t 
otton duck as a finish, impregnate the duck, will not wash out, and render the 
cotton duck thus finished or treated fire-, water-, mildew- and weather-resistant 
so as to make the treated duck in all respects suitable for outdoor use jn a 
climates. In addition to these properties, the finish prolongs the life of cotton 


duck used outdoors, in some cases to about three times the life of untreated 
duck. These compounds, and cotton duck finished therewith, are sold by the 


Hooper Co. under the trade name “Fire Chief.” The properties imparted 
cotton duck and other fabrics by the Hooper Co.'s compound make the uss 
such duck and other fabrics much safer, more economical, and more satisfactory 
by industrial, commercial 

United States military forces for tents, tarpaulins, gun covers, life preservers 


and domestic users of such products, and by t 


camouflage fabrics, and numerous other materials 
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II, The Hooper Co.’s patents 

On February 20, 1948, the Hooper Co. was, and it still is, the owner of the 
following patents covering the invention of the Hooper Co.’s Fire Chief finish or 
compound : 


United State Sa ag Date of United Sta — Dat 

patent No oie , P expiration patent N —_ ™ expiration 
2,044,176 June 16,1936 | June 16, 19453 2,178,62 1939 Nov 7, 195¢ 
2,118,787 May 24,1988 | May 24, 1955 2,194, 6 M 26,1940 | Mar. 26, 19 
2,172,698 Sept. 12,1939 | Sept. 12, 1956 2,299. 612 Oct D 1¥4. Oct | d5Y 


On February 20, 1948, the Hooper Co.’s investment in the above patents, 
including research and development costs, has been conservatively computed 
from the company’s books and records at approximately $500,000 





lll. On February 20. 1943 the Hooper Co. gave the United States a royalty-free 
license to nse all of its patents, “for the duration of the war and 6 months 
thereafter 

On or about February 20, 1948, representatives of the office of the Quarter 
master General called upon certain officers of the Hooper Co. and stated that 
they wanted to negotiate an agreement with the Hooper Co. wherein the Hooper 

Co. would grant the United States, and contractors producing goods for the 

United States which required the use of a finish or compound covered by the 

Hooper Co.’s patents, a license by the Hooper Co. to use the invention covered 

by the Hooper Co.’s patents. These representatives of the office of the Quarter 

master General indicated that the United States would be willing to pay the 

Hooper Co. a royalty for such a license, but Mr. Robert P. Hooper, president 

and majority stockholder of the Hooper Co., told them that the Hooper Co. did 

not want to exact a royalty from the United States, or from contractors pro 

ducing goods for the United States which required the use of the Hooper Co.'s 
patents, for the use of said patents in the production of goods or compound for 
the United States, and that the Hooper Co. would grant the United States, and 
contractors producing goods for the United States which required the use of the 

Hooper Co.'s patents, a royalty-free license to use the invention covered by the 

Hooper Co.’s patents in the production of goods or Compound for the United 

stutes 

Accordingly, on February 20, 1943, the Hooper Co. executed and delivered a 
license agreement bearing that date, a true and correct copy of the said agree 
ment being attached hereto and made a part hereof, marked “Exhibit No. 1.” The 
essential provisions of that agreement are as follows 

(a) The Hooper Co. granted to the United States an irrevocable, nonexclusive. 
royalty-free license to finish, or to have finished for it by contractors licensed 
by the Hooper Co., and to use or sell, anv fire-, water miluew-, and water-resist 
ant fabrics finished or processed for governmental purposes under any of the 

Hooper Co.’s patents 

(5) The Hooper Co. agreed that if the Quartermaster Corps would advise 
contractors that they must ask the Hooper Co. for the right to use any of the 

Hooper Co.’s patents, the Hooper Co. would also grant to such contractors a 


similar royalty-free license. 

(c) Both the license granted to the United States, and the licenses which the 
Hooper Co. agreed to grant to contractors producing goods for the Government. 
were to continue in force and effect “for the duration of the war and 6 months 
thereafter.” 

(d@) The Hooper Co. released the Government from any and all claims which 
the Hooper Co. had against the Government by reason of the Government's 
particiaption in substantial infringements of the Hooper Co.’s patents prior to 
the date of the said agreement. 

The Hooper Co received no consideration whatsoever for the royalty free 
license agreement dated February 20, 1943, not even the $1 consideration recited 
therein. 
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IV. The United States, and contractors producing goods for the United States 
which required the use of a finish or compound covered by the Hooper 
Co.’s patents, made substantial use of the Hooper Co.’s patents during the 
years 1943, 1944, and 1945. 

The Hooper Co. does not know, and does not have access to the records from 
which it could determine, the full extent to which the United States, and con- 
tractors producing goods for the United States which required the use of the 
Hooper Co.'s putents, ac tually made use of the Hooper Co.'s patents Howeve ?.. 
the Hooper Co. does know that these parties did make a very substantial use of 
the Hooper Co.’s patents in each of the vears 1943, 1944, and 1945 

As a matter of fact, the United States, and contractors producing goods for 
the United States, had begun to make substantial use of the Hooper Co.'s patents 


in 184, prior to the rovalty-free license agreement of February 20, 1943, which 





explains why the Governinent wanted a release of any ¢ ns, which the Hooper 
Co. might have against it for past infringements of the Hooper Co.'s patents 
included in the royalty-free license agreement of February 20, 1943, and the 
Hooper Co. agreed to give, and did give, the Government such a release, thereby 
waiving a very substantial claim which the Hooper Co. could have asserted 
against the United States 

The following companies have informed the Hooper Co. that their production 
of goods for the United States which required the use of the Hooper ¢ Ss patents 
for the vears 1942-45 was as follows: 

} } } } 8 ) 
Bouton Foster C ! R if R40), 207 1s 4 
The Paraffine ( rt 250), 099 21, 568 “ ge 
Meck } ( x ou “ Hs 4 s 44 ~ 4 
I I Cary ( i ‘ 24, SOS “4 " Ld) 
Goodall-s oe 6.8 4, Drie . % 
Armstrong ¢ k ( ( 7 ~ 1 @ v 
Fairf t I ( 21), 28 » 1 . 
(ie il | vy x4 - & 62 
i 4 * . st ~ ’ 2 872 4 ‘ re bs 

In the above table, the production of MeGean Chemical Co. and General Print 
ing Ink Co. is given in yards Actually, however, these companies only pro 
duced and solid the finish or compound as such, and the vardage figures quoted 


for them represents a conversion of their production of the finish or compound 
into equivalent amounts of yards of treated duck 

It should also be noted that the vardage production of these companies as 
set forth in the table would range in width from 22 inches to S4 inches pet 


linear yard, and the range in weight would be from about 7 ounces 





l per linear 

I 
yard to 3.68 pounds per linear yard However, the Hooper Co. believes that 
in view of the very large yardages involved, the widths and weights per linea 


yard would pretty well average out, so that the total production of these 
companies in yardage represents «a reasonably accurate measurement of the 
linear yardage produced by these companies of average width and weight The 
Hooper Co. further believes that the minimum royalty to which it would fairl 
and reasonably have been entitled to collect from the above manufacturers. if 
the Hooper Co. had not granted the United States, and the said manufacturers 
a royalty-free license to use its patents, would have been 1 cent per yard, and 
on this basis, the total royalties which the Hooper Co. would have been entitled 
to receive for each of the years 1942 to 1945, inclusive, would have been the 
following amounts: 1942, $1,446,227.81; 1943, $835,810.91: 1944, $1,119,839.09 
1945, $1,208,724; total, $4,610,601.81 





Moreover, the Hooper Co. is quite sure that the above royalties, large as the 
are, are only a part of the royalties which the Hooper Co. would have beet 
entitled to collect for the use of its patents if it had not granted the United 
States a royalty-free license to use said patents. The eight companies, whos 
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producion figures are set forth in the above table 


re companies whieh applied 
to the Hooper Co. for a royalty-free 


license under the license agreement of 
February 20, 1943, and these companies voluntarily gave their production figures 
to the Hooper Co. However, 

years 1942 to 1945, inclusive, 
of a finish 


there were many companies which during the 
were engaged either in the production and sale 
or compound covered by the Hoop r Co.'s patents, or in the finish 


ing or treatment of cotton duck using a compound covered by the Hooper Ca.’s 
patents, which companies never applied to the Hooper Co. for a rovaltv-free 
Lic 0 use the Hooper Co.'s patents, and from who the Hooper Co. has 
hot bee able to obtain their production of Compound r treated goods during 
' 


ie years involved li any event, it would seen ” clenr that the United 
States. and contractors 1 


it ors producing goods for the | ted States which required 
the use of the Hooper Go!’s patents, made very substar i se of the Hooper 
Co.’s patents during the years 1942 to 1945, ineclusiy 


V. The United States, and contractors producing goods for the United States 
which require the use of the Hooper Co.'s patents, are comtinuing to make 
substantial use of the Hooper Cos patents, taking the position that the 
“duration” of World War IT has not vet ended, id that accordingly, the 
agreement of February Pt), 1940, is Still in full force and effeet ; 

On or about August 29, 1950, two attorneys in the office of the general counsel 
for the Office of the Quartermaster General, called upon Mr. Rebert P Hooper 
president of the Hlooper Co., at his office in Philade phia, P and told Mr Hooper 
that the Government is taking the position that the ro tv-free license agres 
} bore d effect, and that 


ligated to grat 


ment of February 20, 1948, was still in full accordingly, 


t \ 


reyality-tree license to any 


‘ tractor engaged in producing goods for the United States which required the 
se of the H Coy (‘oO put ts, Who applied to the Hooper Co. for such a license 
These attorneys further stated t it tl l l I ti 


l tha e basis of is position was that the agree 
ment of February 20, 1945, provided that the rovalty-free license therein granted 


to the 1 ted States, and the H Oper Cs ’s obligation to grant similar licenses 
to Goverument Contractors is to « i for tl dur on of the war and 
( months thereafter and that ce “thre . over, the agreement 
\ d continues fu force and etlect unt ( wis over, and for 6 
months thereafter 

Mr Hooper told these attorneys that he did not crest with the position taken 
by the Government; that it was his opinion that “the wa was over on VJ-day, 
September 2, 1945, if not when hostilities ceased on August 14, 1945; and that 
accordingly, the agreement of February 20, 1943, expired 6 mths thereafter 


on Febru: 





14, 1946, or March 2, 1946. However, Mr. Hooper stated that the 
question was a legal question which he would refer te 

It is submitted that the position taken by the Gov 
to the law 

In The Girdler Corporation v. Charles Eneu Johnson and ¢ 
Pa.) (95 Fed. Supp. 715 (1915) ) the plaintiff entered into a contract with the 


Defense Plant Corporation wherein the plaintiff, being 


unfair, unreasonable, arbitrary, and contrary 


process for the manufacture of carbon black out of natural gas, gave the Defense 
Plant Corporation the right to use the said process, and to aid the war effort, 


the plaintiff agreed to charge a rate for the use of the process which was appre 
ciably below the rate which plaintiff otherwise would have cl 


ive charged, but the 
contract provided that the lower rate of payment should ontinue only to the 
end of the “war period.” The end of the “war period” was described in the coi 
tract as being 6 months after the date of the “cessation of hostilities” betwee 
the United States and Germany and Japan, and the end of the “war period 


the rate to be charged for the use of the process incre sed considerably 


The plaintiff contended that September 2, 1945, the date Japan forinally sur 
rendered, marked the cessation of hostilities, and that the higher royalty pay 
ments became effective 6 months after that date in the other hand, the de 
fendant contended that the cessation of hostilities did not come until the Presi 
dent formally proclaimed the cessation of hostilities of World War II, effective 
12 noon, December 31, 1946 


The court sustained the pli 





iintiff’'s contention, holding that under the contract 


1 
in question, the cessation of hostilities occurred on September 2, 14 din so 
holding, the court said 

The problem of the meaning of the clause in the present ract and other 
similar clauses has come before the courts o1 merous occasions Che courts 
have uniformly held that the terms ‘cessation of | ( m of the 
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65 
rete! to the end 
"d 400 (Oth 
iss. 662, SS N. E 


2d SS5 (1949) : Stinson v. New York Life Ins. Co., 167 F. 2d 233 (D. C. ¢ 1948) 
Darnall vy. Day, 37 N. W. 2d 277, Supreme Court, Lowa, 1949) 
“Under these cases, plaintiff might well contend that the e« on of host 
ties in World War II came on August 14, 1945, since that is the date wl 
ties actually ceased, but it does not press this point 
“Defendant points to the fact that the contract in the present case is ex 
cuied as an aid to the war effort, and contends that as conti n wil 
he public as interested it must be construed in a manner different he 
construction of an ordinary private contract It further ntends that since 
the contract involved a matter in which the public was it ested the eal 
of ‘cessation of hostilities’ must be construed in accordance with the publie 
proclamation by the President sett he forth v he The eSSsu ’ i hi [ 
ccurred With this contention I do eres In & W st on Contra 
section 46, page 65, it is said 
, The words o i contracts should be give reasonable 
meaning 1 h tha i unre ble one and a <« ! Ww end or to 
give a construction most equit: to the parties and which wil t give 
one of the vp unfair or unreasonable advantage ‘ ] other ° 
The same principles of right and justice which pre L tne een individu 
Sheuld control in the construction and carrying out of contracts between 
the Government and individuals (U.S. v. Stage ¢ 19 U. S. 414, 50 L. Ed 
ool) \ Government contract should be interpreted as are contracts be 
tween individuals with a view to ascertaining the intention of the parties 
and to give it effect accordingly, if it can be done consistent yw the 
terms of the instrument (Hollenbach v. U.S. (233 U.S. 165, 58 L. Ed. 898) ) 
“In United States v. Standard Rice Co. ( [ S. 106, 111 (1944)), it was 
said: 
Although there will be exceptions, in general the | ted States 
as a contractor must be treated as other contrac s under fous s l 
tions When problems of the interpretation of its contracts arise the W 
of contracts governs. ’ 
As the numerous cases construing clauses similar to the clause in the present 


case point out, 
intended 
in the words of the present contract 
intended ; 

The following dec 
World War II « end 
Japan's formal surrender, and 
Japan 


the ordinary meaning of 


the end of actual hostilities to « 


otherwise 
ISlONS AaIsSO Support 
“ume to an 


heat 


1iite 
possib \ ‘ 


ended in popular conception 


m August 14, 


the 


vords in 


mdicate 


tthe Tl positiol 


r than septel 


th: 
bet 
1945, 


“ 


| ‘ 


G. B. Newton Coal Co. vy. Davis (1924) (281 Pa 
U.S. 292, 45 S. Ct., Rep. 305) 

La rev. Healy (1942) (92 N. H. 162; A. 2d 681 

Kaiser Vv. Hopkins (1986) (6 Cal. Yd 5387: 58 P 

State v. Littleton (1948) (150 Ohio St. 418, S82 oN 

Ntate v. Listman (19830) (157 Wash, 2vo, ZSS P 

Zinno Vv. Marsh (1942) (36N, Y. 8S. 2d $66) 

Scott \y (C‘ommissioner of Citul Nervice (TORQ) ¢ 
21S) 

Victo Truck Line v. Railroad Commis (1947) 
2d 210) 

Notwithstanding the clear weight of authority it 
contention that the “duration” of World War II came t 
September 2, 1945, and that accordingly, the agreemen 
expired 6 months thereafter on March 146, and 
(o.’s voluntary and substantial contribution to the war 


of World War Il, the Government, far from 


being 


Coos cooperation, has now adopted an attitude toware 
can only be described as vindictive, or as being in the 
The Hooper (‘o, believes that this statement is not 
reason of the following facts 

The Request id Proposal (Negotiated Procurement 


issued by the New 
Army, 111 East 


York Quartermaster 
Sixteenth Street, New 
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NYQMPA Form 545, dated April 1, 1950, and entitled “Additional General Pro- 
visions (Supply Contract),” paragraph 21 of which reads as follows: 

“21. Patent idemnity: The contractor agrees to idemnify the Government 
and its officers, agents, and employees against liability, including costs and 
expenses, for infringement upon any letters patent of the United States (except 
letters patent issued upon an application which is now or may hereafter be, 
for reasons of national security, ordered by the Government to be kept secret 
or otherwise withheld from issue) arising out of the performance of this 
contract or out of the use or disposal by or for the account of the Government 
of supplies furnished or construction work performed hereunder. The fore- 
going idemnity shall not apply unless the contractor shall have been informed 
as soon as practicable by the Government of the suit or action alleging such 
infringement, and shall have been given an opportunity to present recommenda- 
tions as to the defense thereof; and further, such indemnity shall not apply in 
any one of the following situations: (i) any infringement resulting from the 
addition to any such supplies of other supplies not furnished by the contractor 
for the purpose of such addition; (ii) any settlement of a claim of infringe- 
ment made without the consent of the contractor, unless required by final de- 
cree of a court of competent jurisdiction ; (iii) any claim of infringement 
arising from use or disposal outside the scope of any license limitation under 
which the contractor is bound, provided that the contractor has notified the 
Government of the limitation prior to first delivery under this contract; (iv) 
any infringement necessarily resulting from changes (other than the substitu 
tion of another standard commercial part or component manufactured or sup- 
plied by the contractor) ordered pursuant to this contract, or from specific 
written instructions given by the contracting officer directing a manner of per- 
forming the contract not normally utilized by the contractor.” 

However, annexed to and made a part of the same request and proposal 
form is a form bearing the legend, “DD Form 351-1,” dated June 1, 1950, which 
form contains the following provision: 

“Additional General Provision No, 21. (NYQM Form 545) to include the fol- 
lowing: 

‘(V) Any claim for infringement of any of the following patents assigned 
to Wm. E. Hooper & Sons Co., or of any reissues, divisions, or extensions of 
such patents as they relate to contracts for the procurement of fire, water, 
mildew and/or weather-resistant fabrics and to contracts for the application 
of fire, water, mildew, and/or weather-resistant finishes to fabrics 


”, O44, 176 ” 178, 625 
2, 118, 787 2” 194, 690 
2, 172, 698 2 999. 612 


Provided that the contractor, prior to commencing work under this contract, 
requests Wm. E. Hooper & Sons Co. in writing to grant the contractor a royalty 
free nonexclusive license for the period of the war and 6 months thereafter 
to finish fabrics for the Government in accordance with any of the above patents, 
and further provided that the contractor certifies that the contract price in 
cludes no cost factor to cover the contingeney of liability for infringement of 
any of the above patents owned by Wim. E. Hooper & Sons Co. This subparagraph 
V applies whether or not Wm. E. Hooper & Sons Co. grants the above license 
upon request of the contractor.’ ” 

The Hooper Co. is informed that similar or identical patent indemnity pro 
visions and so-called Hooper Co. clauses are currently being made a part of 
every Request and Proposal issued by the military authorities for goods which 
require the use of the Hooper Co. patents. 

It will thus be seen that the United States mil 
function of a court, have proceeded to adopt a construction of the reyalty-free 
license agreement of February 20, 1948, which is unsound and contrary to the 
decided weight of authority, and having adopted this construction of the agree 
ment, the military authorities have proceeded to ride roughshod over the rights 
of the Hooper Co. and to encourage and urge contractors and producers of 
goods for the Government to do likewise, even to the extent of assuming and 
placing on the Government the responsibility or liability for their action in so 
doing if the Hooper Co.’s position should be sustained by a court of competent 
jurisdiction In other words, the military authorities have, in effect, confiscated 
the Hooper Co.’s patents, thereby forcing the Hooper Co. into a position where 
the Hooper Co. will be compelled to institute and prosecute an appropriate legal 
proceeding to establish its rights and avoid what amounts to a confiscation of 


itary authorities, assuming the 


its patents. 
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VI. The United States, and contractors producing goods for the United State 
requiring the use of the Hooper Co.'s patents, have made substant 
use of the Hooper Co.'s patents during 1950 and 1951, and will probably 
continue to do 8o 


g 
] 
" 
li 


The Hooper Co. does not know, and does not have access to the records from 
which it could determine, the extent to which the United States, and contractors 
producing goods for the United States requiring the use of the Hooper Co.'s 
patents, have made use of the said patents during 1950 and 1951 However 
it is a fact that during the years 1950 and 1951 the military Departments of 
the United States have issued orders for very large quantities of goods under 
specifications which would require the contractor or producer of the goods to 
use a compound covered by the Hooper Co.’s patents. Some indication of the 
extent to which the Hooper Co.’s patents are being used by the United States, 
and contractors producing goods for the United States, is to be found in the 
fact that some 11 contractors or producers, undoubtedly at the instance of the 
military authorities, have written to the Hooper Co. requesting royalty-free 
license agreements to use the Hooper Co.'s patents. 

Moreover, the United States military authorities, and contractors producing 
foods requiring the use of the Hlooper Co.'s patents, will undoubtedly continue 
to make use of such patents in 1952, and thereafter during the period of re 
armament, as they have been doing in 1950 and 1951 


VII. Legislation should be enacted under which the owner of any patent who 
granted the United States, and contractors produc no goods for the 
United States, a royalty-free license to use his patent, can obta 
ertension of the life of his patent for a period equal to the period 
during which such royalty-free license was in effect, particularly where 
the United States, and contractors producing goods for the United States 
have made substantial use of the patent pursuant to the royalty-free 


an 


license agreement 

The Hooper Co. does not propose to belabor this point, because it would seem to 
be unnecessary. It is submitted that the fundamental principles of common 
decency, fair play, justice, and equity clearly indicate that a patent owner who 
voluntarily granted the United States, and contractors producing goods for the 
United States, a royalty-free license to use his patent during the period of 
World War II is justly entitled to have his patent extended for a period equal 
to a period during which the royalty-free license was in effect, and especially 
where the patent owner can show that the Government, and contractors pro 
ducing goods for the Government, made substantial use of his patent during 
the period the royalty-free license was in effect In such situations, the patent 
owner has supplied or furnished the quid pro quo or the consideration which 
should be sufficient to support his claim for such an extension of his patent 

There are of course many additional arguments which could be advanced in 
support of legislation under which a patent owner who granted the United States 

royalty-free license to use his patent during World War II could obtain an 
extension of the term of his patent. For example, the enactment of such legisla 
tion by the Congres, indicating its adoption of the policy of extending relief to 
patent owners in such situations, would certainly encourage patent owners to 
grant the United States royalty-free licenses to use their patents in the present 
or future periods of emergency, and in the long run the adoption of such a policy 
by the Congress might well result in very substantial savings to the United 
States. 

Furthermore, there are many who believe that the rights of patent owners 
should be protected and fostered, not only to encourage inventors but to encourage 
inventors to patent their inventions rather than conceal them, thus assuring the 
general public of the use of the patent after the expiration of its term. The en- 
actment of the legislation suggested above would be in line with this school of 
thought. 

However, the Hooper Co. rests its case on the facts of its own situation. The 
Hooper Co. permitted the United States to use its patents from February 20, 
1943, to March 2, 1946, a period of 3 years, and released and forgave the United 
States of any claim which the Hooper Co. had for past infringements of its 
parents, which claim would have been substantial. The United States continued 
to make use of the Hooper Co.’s patents during the years 1950 and 1951, and 
will probably continue to use said patents throughout the period of rearmament 
Thus, the Hooper Co. had practically lost the use of its patents during a period 
of 5 years because, during these years, substantially all of the goods finished or 
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treated with a compound covered by the Hooper Co.'s patents was for the United 
States military forces, and there was practically no industrial, commercial, or 
domestic production of goods on which the Hooper Co.’s Fire Chief compound 
Was used, because the War Production Board would not permit the use of the 
chemicals required in the prduction of the Hooper Co.’s Fire Chief compound 
except on goods carrying the highest-priority rating For example, several 
months before the disastrous fire which destroyed a Barnum & Bailey, Ringling 
Bros. Circus Co. tent in Connecticut, with a heavy loss of life, the circus com- 
pany approached the Hooper Co. and wanted to place an order for its circus 
tents, the material in which would be treated with the Hooper Co.’s Fire Chief 
compound. However, the Hooper Co. was compelled to decline the order because 
the War Production Board would not allocate the required chemicals for this 
purpose, and did not do so until after the fire had occurred 

Since the Hooper Co. has already given the Government 3 years out of the life 
of its patents, and since the Government has taken 2 more years (although 
the Hooper Co. believes it had no right to do so), the net result is that the Hooper 
Co. has contributed 5 years out of the lives of its patents for the benefit of the 
United States, and it believes that it is only fair that the Government should 
extend the same consideration to the Hooper Co. by enacting legislation under 
which the Hooper Co. can obtain a 5-year extension of its patents to compensate 


it for its loss. 
VIIT. Suggestion as to legislation 

Of the three bills now pending in this committee providing for the extension 
of the terms of patents—viz H. R. 323 (the Reed bill), H. R. 3231 (the Davis 
bill), and H. R. 4054 (the Walter bill)—only H. R. 323 covers the situation 
of the Hooper Co.; i. e., H. R. 323 is the only bill which provides for the extension 
of the term of a patent where “the normal use, exploitation, promotion, or 
development of such patent has been prevented, impaired, or delayed by reason 
of 

(a) the granting of a license to the United States without payment of 
royalty or at a nominal royalty; * * *” 

However, if the committee should determine to recommend the enactment of 
legislation providing for the extension of the term of a patent in certain cir- 
cumstances, and should determine to use H. R. 323 to express the policy agreed 
upon by the committee, the Hooper Co. respectfully suggests that this bill should 





be amended as follows: 

A. Section 1 (a) should be amended by inserting therein the words which 
are underscored in the following quotation of said section 

“Be it enacted * * * That it is the policy and purpose of this Act that 
the term of any patent shall be extended to such extent as the normal use, 
exploitation, promotion, or development of such patent has been prevented, im- 
paired, or delayed by reason of 

“(a) the granting of a license to the United States, or to manufacturers, pro 
ducers, or contractors furnishing goods or services to the United States, without 
payment of royalty or at a nominal royalty; * as 

Reason for amendment: In the agreement of February 20, 1943, the Hooper 
Co. granted the United States a royalty-free license to use the Hooper Co.’s 
patents, and also agreed to grant a similar license to any contractor manufac- 
turing or producing goods for the United States. The United States did not 
directly make use of its license, but its contractors made substantial use of 
the Hooper Co.’s patents, some with, but a great many more without, a license 
from the Hooper Co. The suggested amendment would seem to be necessary 
to make it entirely clear that direct use of the license by the United States is 
not a prerequisite for obtaining an extension where the United States has ob- 
tained the benefit of the use of the patents by its contractors 

B. Section 5 (a) of H. R. 323 should be amended by inserting therein the words 
which are italicized in the following quotation of said section: 

“Sec. 5. (a) If, from all the evidence presented before him, the Commissioner 
of Patents shall be satisfied that a patent should be extended in accordance 
with the policy of this Act, he shall grant such extension for a period com- 
mensurate with the extent to which the normal economic return from such 
patent was prevented, impaired, or delayed during the period specified in section 
1 hereof and by reason of the circumstances mentioned therein. Jn the case of 
the granting of a license to the United States or to manufacturers, producers, 
or contractors furnishing goods or services to the United States, without payment 
of royalty or at a nominal royalty, ‘the normal economic return from such 
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patent’? shall include an allowance equivalent to the royalty which the owner of 
such patent would reasonably have been entitled to charge for such license 

Reason for amendment: Section 1 of H. R. 323 provides for the extension of 
the term of a patent “* * * to such extent as the normal use, exploitation, 
promotion, or development * * * has been prevented, impaired, or de 
layed * * " These words, and the words “normal economic retur 
section 5 (a) of the bill, might be construed to exclude the royalty which a 
patent owner might have realized from the use of an invention in time of wat 
or national emergency, on the ground that such times are not “normal.” How 
ever, in the case of any invention which would normally be used by the military 
forces in time of war, or preparation for war, it would seem to be only fait 
that “normal economic return” should include the royalty which the owner of 
such a patent could have realized if he had not granted the Government 
rovaltys free license 

If the committee should determine to recommend the enactment of 
providing for the extension of the term of a patent in Certain circumstances, and 
should determine to use H. R. 4054 to express the policy agreed upon by the 
committee, the Hooper Co. suggests that this bill should be amended as follows 

A. Section 1 of 4054 should be amended by striking out the words indicated 
in the following quotation, and inserting the words which are italicized 

“Be it enacted * * * That the term of any patent may be extended it 
accordance with the provisions of this Act if the normal return from the use 
exploitation, promotion, or development of the patented invention has been pre 
vented, impaired, or delayed [during the period beginning May 27, 1941, through 
November 4, 1945, inclusive,] by reason of 

“(a) inability to obtain materials during the period beginning May 27, 1941, 
through November 4, 1945, inclusive, due to the fact that materials required were 
subject to Government priorities or allocations 

““(b) the granting of a license to the United States, or to manufacturers, pre 
ducers or contractors furnishing goods or services to the United States, without 
payment of royalty or at a nominal royalty.” 

Reason for amendment: The purpose of this amendment is to cover the cast 
a patent owner who granted the United States, or contractors furnishing good 
or services to the United States, a license without payment of royalty or at a 
nominal royalty, and to include the specific reference to the granting of a royalty 
free license to Government contractors for the reason explained above 

B. Section 5 (a) should be amended to read as follows 


leLIsiatie 


“Seo. 5 (a). If, from all the evidence presented before him, the 
is satisfied that a patent should be extended in accordance with this Act, he 
shall grant such extension for a period commensurate with the extent to which 
the normal economic return from such patent was so prevented, impaired, o1 
delayed In the case of the granting ofa license to the United States or to manu 


facturers, producers or contractors furnishing goods or services to the Unite 


Commissioner 


States, without payment of royalty or at a nominal royalty, ‘the norma Conon 
return from such patent’ shall include an allowance equivalent to the royalty 
which the owner of such patent would reasonably have been entitled to charade 
for such license 

Reason for amendment: This amendment is identical with the amendment 


> * >s7o 


suggested above to section 5 (a) of H. R. 323, and is for the same purposes 

If the committee should determine to recommend the enactment of legislation 
providing for the extension of the term of a patent in certain circumstances, and 
should determine to use H. R. 3231 to express the policy agreed upon by the 
committee, the Hooper Co. respectfully suggests that this bill would be amended as 
follows : 

A. Section 1, subsection (3) should be amended by inserting or adding thereto 
the words which are italicized in the following quotation of said subsection : 

‘(3) such person or such firm, corporation or other organization, in either 
of the aforementioned periods, or both, as the case may be, did not receive or 
s not receiving any income, or received or is receiving a substantially reduces 


income, from such patent or patented invention or discovery, by reason of the 
discontinuance or curtailment by order of the United States Government of thi 
manufacture, use, or sale of any article covered by such patent, or by reasor 
of a prohibition or restriction by order of the United States Government on the 
use of materials in the manufacture of any article covered by such patent or 
by reason of a shortage of materials, or by reason of the granting of a license 
to the United States, or to manufacturers, producers or contractors furnisi ng 
goods or services to the United States, without payment o our 


nominal royalty.” 
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Reason for amendment: The purpose of this amendment is simply to make 
this bill cover the case of a patent owner who granted the United States, or 
manufacturers, producers or contractors furnishing goods or services to the 
United States, a license to use such patent without payment of royalty or ata 
nominal royalty. 

CONCLUSION 


For the reasons herein set forth, the Hooper Co. respectfully submits that 
the committee should recommend the enactment of legislation providing for 
the extension of the terms of any patent, the owner of which granted the United 
States, or manufacturers or contractors furnishing goods or services to the 
United States, a license to use such patent without the payment of royalty or 
at a nominal royalty. 

Respectfully submitted. 

By Wm. E. Hooper & Sons Co., 
JAMES E. Hooper, Vice President. 


CERTIFICATE OF J. WARREN BROCK 


I, J. Warren Brock, of Edmonds, Obermayer & Rebmann, attorneys at law, 
1418 Packard Building, Philadelphia 2, Pa., hereby certify that I am general 
counsel for Wm. E. Hooper & Sons Co., and that I prepared the foregoing state- 
ment in behalf of said company. I further certify that the facts set forth 
in said statement of which I have personal knowledge are true and correct, and 
that other facts set forth therein were supplied to me by the officers and 
employees of Wm. E. Hooper & Sons Co., and that I believe such other facts 
to be true and correct 

J. WARREN Brock. 


ExHiIpsir No. 1—LIcENsS! 


Whereas the Wm. E. Hooper & Sons Co., Woodberry, Baltimore, Md., a cor- 
poration of Maryland, hereinafter called the “Licensor”, is the owner of a new 
and useful improvement for a fire resistant composition and fabric, for which 
United States Letters Patent No. 2,299,616 was granted on October 20, 1942; 
and of Patents Nos. 2,118,787; 2,172,698; 2,178,625: 2,194,690; 2,299,612 and 
2,044,176 all of which pertain to fire, water, mildew, or weather resistant 
finishing of fabrics; and 

Whereas to further the interests of the United States and to promote the 
war effort, Licensor desires to grant to the Government of the United States 
of America an unrestricted right and license to finish and to use or to finish 
and/or sell for use, or otherwise dispose of in accordance with law for govern 
mental purposes, the subject matter of said inventions when used in connection 
with the finishing of fabrics to render them fire, water, mildew, and weather 
resistant, for the duration of the war and 6 months thereafter; and 

Whereas Licensor warrants that it has the right to grant such a license; 

Now, therefore, in consideration of the premises and of the sum of $1., receipt 
of which is hereby acknowledged, Licensor hereby grants to the United States 
of America, as represented by the Secretary of War, an irrevocable, nonex- 
clusive, royalty-free license to finish or have finished for it by contractors 
licensed by said Hooper Co., as hereafter provided, and to use and/or sell 
any fire, water, mildew, and weather-resistant fabrics finished or processed 
for governmental purposes, in accordance with any of the following patents: 
Nos, 2,299,616 ; 2,118,787 ; 2,172,698 ; 2,178,625; 2,194,690; 2,229,612 and 2,044,176, 
said right and license to extend throughout the United States, its Territories 
and possessions, and to all said fabrics as may be processed for and sold to 
or otherwise disposed of to the so-called lend-lease countries, and to last for 
the duration of the war and 6 months thereafter, reserving to the Licensor the 
unrestricted use and enjoyment of all other rights not hereby expressly granted 
to the United States of America. 

Licensor further agrees that if the Quartermaster Corps will advise contractors 
they must ask the company for the right to use any Hooper patents, if they 
intend to use any of the above patents, the Licensor will grant to such con 
tractors a royalty-free license during the period of the war and 6 months 
thereafter. 

Licensor hereby releases the Government from any and all claims Licensor 
may have by reason of infringement by the Government of any of Licensor’s 
patents prior to the date of execution hereof. 
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It is expressly understood and agreed that the acceptance of this license by 
the Government is not to be construed as an admission of the validity or scope of 
these patents, or of the titles thereto; and that the Government expressly re 
serves unto itself the right at any time to contest in any way the validity or scope 
of these patents, or of the titles thereto, without waiving or forfeiting any right 
under this license; and also reserves any and all defenses that it may now or 
hereafter have in connection with the herein-licensed invention or patents; 
and that this understanding and agreement is binding upon Licensor, and its 
successors, or assigns 

Witness by signature, signed at Philadelphia, this 20th day of February 19438 

Wm. FE. Hooper & Sons Co 
By Rosertr P. Hooper, President 
LOYOLA M. CoyYNe, 
itty. Q. M. M. G., 
Research and Development Branch 
Witnessed by 
Harry LecHNER 

Mr. Bryson. We want you to take as much time as you need but 
time is of the essence. 

Mr. Hooper. I observed that. 

Our company are manufacturers of plied yarn, heavy fabrics and 
cotton ducks, and heavy piled yarn fabrics. We spin our own yarns 
and weave our own ducks and we manufacture filter twills. We em 
ploy less than 1,000 people. 

We are here today to urge this committee to recommend the enact- 
ment of either one of these bills, H. R. 323 or H. R. 4054. But in 
either event we ask that the committee give serious consideration to 
the enactment of certain amendments to either of these bills which I 
have set forth in the brief which we have filed and, in particular, which 
we have outlined on pages 18 to 20 of our filed brief. 

Very briefly, in 1943, our company was the owner of six patents 
covering a fire-, water-, mildew-, and weather-resistant treatment 
which, when ap plied to canvas or other textile fabrics, for the first 
time in history were able to give them those properties of fire, water, 
mildew, and S aiiae resistance. Those properties re mained in the 
fabric for the first time and for the useful life of the fabric for outdoor 
use. 

In 1943 the Government came to us and said that these formulas 
had become very critical to the war effort and they asked us on what 
basis we would grant a license to the Government so that the Gov 
ernment could use these formulas for themselves and also so that they 
could turn the formulas over to the entire industry. 

Mr. Bryson. That, in substance, made them your competitors / 

Mr. Hoover. Yes. It made them all our competitors. 

Mr. Bryson. Making those same arts or formulas available to your 
competitors ? 

Mr. Hooper. In other words, we had a patented formula covering 
six different patents for our own use which we developed over a period 
of vears and at terriffic expense. The Government said, “We need 
this information. It is vital to the war effort.” They said, “We want 
to turn these formulas over to the entire textile industry of the United 
States for the war effort.” . 

They discussed that with us, the terms on which we would grant 
such license and the outcome was we granted them a royalty. free 
license for the duration of the war and 6 months thereafter. 








2 PATENT EXTENSION 


~J 


It was further agreed that the Government would notify all the 
other finishers of textiles in the country that in order to use these 
patents they would have to write to us for permission and we agreed 
we would give it tothem. A great many firms did write in for per- 
mission but a good many did not write in for permission. And they 
used the patents. 

The Quartermaster was very remiss in broadcasting this informa 
tion. In our confirmation we had no idea that the final end of the 
war would be delayed so long. Our whole idea was that the war would 
stop with the defeat of Germany, Italy, and Japan when the fighting 
stopped and when the armistice was declared which subseque ntlhy 
developed. 

During that period, 1941 to 1945, millions of vards—almost thou 
sands of millions of yards—of canvas were treated by our competitors 
under our formulas on a royalty-free basis. During those years we 
had no commercial business in this field whatsoever. There were cer 
tain critical chemicals that were used in these formulas involving 
antimony oxide and others as well as mildew inhibitors used in such 
huge quantities that they were on allocation. You could only get 
these chemicals by use of priorities so our civilian business went out 
of the window. 

As a matter of fact, before the Ringling fire, the Ringling people 
had come to us to treat some canvas, to treat their tentage but because 
we could not get the chemicals on allocation we could not do it for them. 
After the fire we got the priority and have treated the tentage since. 

Mr. Bryson. You have treated the present equipment of Ringling’s? 

Mr. Hooper. Yes. Since the fire. 

Mr. Bryson. It might have saved a lot of lives. 

Mr. Hooper. Yes, sir. They had actually asked us to treat their 
canvas prior to the fire and we could not because the v could not give 
us a priority and we had to turn them down until we could get a 
priority. When these questions of a license came up we could have 
asked for a royalty. But we did not. It was the war and we did 
not want a royalty. We felt we would be glad to consider that as 
part of our contribution to the war effort. I had two boys—both in the 
Navy and one ona destroyer and I was in the Navy during the First 
Work 1 War. So, we gvave our patents as well as ourselves. 

Mr. Bry son. A cood many patent holders in other arts and sciences 
like your company were very cooperative in assigning their patent 
rights to the Government and I remember the Government had dif 
ficulty in turning them back. We had legislation before our com 
mittee. We had to have legislation to allow the Government to 
reassign these patents to peop le situated like you. 

Mr. Hooper. Yes, sir. There was such a bill came out last fall. In 
all our dealings there was no question in our minds at all of trying to 
capitalize on something that was so vital to the war effort. We 
became an ordinary finisher ourselves and were exactly in the same 
boat as every one of our competitors and we had no advantage due 
to the fact that we had invented this particular formula. 

The fire-proofing of canvas became a vita! thing to the war effort 
due to the hazard of bombing and the mildew inhibitors we put in the 
treatment protected the tents from disintegrating SO they did not 
fall off the poles in the South Pacific due to mildew. They increased 
the life of these materials four or five times. So, it was a very valuable 
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contribution and when I say that nearly ever vard of material was 
treated with these formulas you can see what a gigantic contribution 
it was. 

In 1945, after VJ-day, we very definitely felt that our obligation as 
far as royalty-free to the Government ended 6 months thereafter. 

The Government during 1946 to 1949 continued to purchase under 
these same specifications and many of our competitors—in fact most 
of them—continued to supply the Government with these formulas 
during the period 1946-49 without any permission from us and In many 
instances took all the business. 

We. however. had devoloped these formulas pr Mal ily for the com 
mercial trade and we tried to develop our commercial market. We 
had developed a number of very valuable CotTnmenrt lal contacts Ww here- 
in we would supply them with certain basic ingredients at the price 
of the che micals, So, we made the compounds with our knowledge 
and technique and sold it to them and let them use the formulas. 

In 1950 a great many industries who had never had royalty-free 
uartermaster and called attention 
to our patents and wanted to eet into the finishing business and the 
Government started to buy tremendous quantities. In 1950 the at- 
torneys from the (Juartermaster’s office called on us and said, “what 
is your position /” We said, “We gave the royalty-free license for the 
duration of the war and the war is over.” They said, “Don’t you think 
this is an emergency now!” Wesaid “Yes. But we think there is no 
warnow. We think, under the terms you say we gave our royalty-free 
license it was unfair tous. Time is running against us. We were sup 
posed to have 17 Vvears to work Ol) these things. We turned them over 
to you for the whole war period and you have used them during the 
whole period, Now, if this emergency is going to warrant you taking 
them again then we might just as well never have had a patent.” 

They said, “This is our position. The free license is still in effect 
and if you should sue anyone for infringing them we will defend the 
suit.” Immediately the firms with whom we had worked out an ar- 
rangement canceled these cont racts.andt he chemicals became rest} icted 


licenses from us Wrote in to the () 
} 


and were not long available because you cannot get antimony oxide 
due to the tremendous requirements of the Government for these pul 
poses and the chlorine products became scare as well as the mildew 
nhibitors and the pigments. 

The Government went so far that in every bid going out for the 
Army, Marine Corps, and Navy they are putting in the Hooper 
clause. In these clauses they stated as brought out in our brief, a 
statement to the effect that- 


(V) Any claim for infringement of any of the following patents assigned to 
William E. Hooper and Sons Co., or of any reissues, divisions, or extensions of 
such patents as they relate to contracts for the procurement of fire, water, mildew, 
and/or weather-resistant fabrics and to contracts for the application of fire, 
water, mildew, and/or weather-resistant finishes to fabrics: 2,044,176, 2,118,787, 
2,172,698, 2,178,625, 2,194,690, 2,299,612. Provided that the contractor, prior to 
commencing work under this contract, requests William E. Hooper and Sons Co 
n writing to grant the contractor a royalty-free nonexclusive license for the 
period of the war and 6 months thereafter to finish fabrics for the Government 
in accordance with any of the above patents, and further provided that the 
contractor certifies that the contract price includes no cost factor to cover the 
contingency of liability for infringement of any of the above patents owned by 
William E. Hooper and Sons Co. This subparagraph V applies whether or not 
William E. Hooper and Sons Co. grants the above license upon request of the 
contracto! 
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We claim that is discrimination. 

We were glad to give the Government the use of our patents for 
the war. In the beginning we wanted them to have the use of the 
patents because they were important to the war effort but we do think 
this isa two-way road and when we, because of our patriotism, furnish 
the Government with everything we have, we do not think they should 
take advantage of us and our statement is that we are not asking now 
for royalties, we do not want royalties for the war work. We posi- 
tively do not want war royalties, but we do want to use all our patents 
for our domestic business. 

It has been said we gave the patents for war work. We did. But 
in doing that we directly and indirectly gave it to them for our civilian 
work also. In giving it to them for war work it took all the chemicals 
available and, therefore, we have had no civilian business. 

The thing really is that for the great majority of our 17 years we 
have turned the patents over to the Government and we willingly gave 
them for the period of the war. They have arbitarily taken them 
for the period since the war. 

What we ask for is not any royalties. All we ask is for an exten- 
sion of the life of our patents so when the Government is through 
using them, and when we can start using these formulas for the 
civilian trade that we have a few years longer because the first of our 
patent years expire in 1953. 

That is covered in our brief and we think we have done the best we 
could. 

Mr. Bryson. You are familiar with Public Law 694 of the Eighty- 
first Congress ? 

Mr. Hoover. That was passed in August 1950. As we understand, 
we have the right to apply to the Quartermaster or the Secretary of 
War and ask for permission to have our royalty-free license canceled. 

We do not admit that we gave a royalty-free license indefinitely. We 
gave it to them for the period of the war and not up until 1950. 

Mr. Bryson. And, technically speaking, the war has not ended 
yet / 

Mr. Hooper. There are plenty of cases to prove it has and our 
attorneys have cited some in the brief. There are cases where it has 
been decided in court that in cases similar to ours—ours was a one 
way road, a unilateral agreement which depended largely on our 
interpretations—our interpretation was that the shooting war had 
ended and in our communications we so stated. 

Also it 1s not altogether sure under that law that they have to re- 
turn the patents to us. We are not trying to delay this work. We 
know it is important to the war effort and would be glad to have in 
dustry use these patents for the war effort but if they are going to give 
them that, we, in turn, should have them extended for a couple of 
years, in order to use them for the domestic trade. 

It has been said to us, if you are that patriotic, what kick have 
you got? Wethink that is asinine. It puts patriotism at a premium, 
and is so unfair that if we are treated this way it will make other 
people less anxious to turn their patents over to the Government. 

We could have made a hard deal in the beginning, but we did not. 
We did not sit down and make a deal. We said, I am inthis. Take 
it. Now, we say, we have been fair to you. Now, will you be fair to 
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us? In not being fair to us you put a premium on honesty and 
patriotism. 

Mr. Rocers. Do I understand the situation to be that during World 
War II that the patentee in this instance handed to the Government 
a royalty-free right to use the ingredients or anything necessary for 
the war effort / 

Mr. Hoort R. Yes, Sir. 

Mr. Rogers. And that during that period of time a group of manu 
facturers took these with the know-how and continued to make these 
articles for the Government ? 

Mr. Bryson. In competition with them. 

Mr. RoGErs. Yes. Now, the cease-fire in World War Li happened 
in 1945 and since that time the Government has continued to tell 
manufacturers who had this royalty-free that if they will sell to the 
Government that the Government will defend any infringement suit 
that your company may institute / 

Mr. Hoover. Yes, sir. This is exactly that. 

Mr. Rogers. Is that the case? 

Mr. Hoover. May I show you this? Here is a bid that will open 
tomorrow for 5,000,000 yards—5,122,247 yards. This is only one bid. 
Here is a clause that is added on page 3, at the foot of the page. Here 
is a clause that is added—an additional provision to the patent law. 
It states that if they will write in to us, and so forth. 

Mr. Rogers. Do you know of any authority, that any department 
of the Government, even the Defense Department or the Quarter- 
master, has to obligate the Government? Did you ever look into that; 
or do you think the general war powers give them the right to assure 
any bidder they will stand back ¢ 

Mr. Hoorer. I would not know, sir. 

I do know that they put that right in the bid. I have never seen 
anyone else treated that way. They say if you violate any one of 
the patents we will protect you. 

Mr. Bryson. When the Government says they defend a thing they 
do it. Judge Goldsborough spent 125,000 to get one man out of the 
Printing Office. 

Mr. Hoover. But, Mr. Chairman, we are not here asking for royal- 
ties. We do not want a nickel. We fave our patents to the Governh- 
ment for the war effort. Our interpretation of the war effort was 
VJ-day. We think that in the postwar period it was not fair that the 
type of license that the Government asked from us was not fair. We 
expected them to be fair and they did not want to be. 

Now, they are saying again, This is still the emergency. We are 
not trying a squeeze play to squeeze people out of the troubles we are 
in today. We are saying, We will give them the license and let them 
use it and let the whole industry have the advantage of the millions 
of dollars we have spent to develop these things but we do say in 
return for that, when they get through using it, and when this emer 
gency 1s over, we ought to have a little time to use the patents 11 the 
domestic trace. We think that IS fair. 

Mr. Bryson. Under this type of pending legislation, because of the 
running of the time against your patent, you say you should have a 
similar amount of time after the emergency / 

Mr. Hooper. That is what we are asking. 


= 
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Someone at the meeting the other day made a very unfair state- 
ment. He represented the Patent Law Association and came down 
here. They oppose this thing. Why, I donot know. They came down 
here and said, You have to take your chances with everyone else; the 
broker and the baker and the candlestick maker all went to war. I 
went to war. My boys went to war. We gave our patents for the war, 
but we want them back. 

Mr. Rogers. During this period of time I assume that your company 
operated to its capacity in war contracts / 

Mr. Hoover. We make heavy cotton ducks. We did operate and 
they were one of the most critical things required by the Government. 
We are not asking for remuneration. We turned over all our patents 
and the whole cotton industry got the benefit of them and operated 
to capacity on our formulas, which we were glad to have them do. 

Mr. Rocers. And the formulas you had during that period of 
time—or before the war or during the war—because you gave them 
rovalty free to the Government, did that in any manner constitute 
a monopoly within the field that nia be covered DY these patents / 

Mr. Hooper. | would not think so, sir. When a patent has been 
granted to us is it a monopoly? Otherwise the whole patent system 
is out of the field—everything we have done. 

Mr. Rogers. That is right. The point I am getting at is that some 
items are covered by patents which the Government would need and 
the patentee has the only right to license them which, if he operates 
as such, would lead to monopoly. We know that. 

Mr. Hoover. We are not making a point of the years 1941 to 1945, 
We, of our own volition, gave that. But we say we should have had 
the patents back again. 

Mr. Rogers. You are not asking for any award by the Government. 
Would an award by the Government for use of the patents be satis 
factory to you rather than the extension ¢ 

Mr. Hooper. No, sir. We do not want the award. In fact, I think 
it would have paid us half a cent or a cent a yard royalty. We do 
not want that money. We gave the patents because we knew the 
Government needed them and we were involved in an all-out war. We 
say that the war ended and they kept the patents. Right now in 
1950 and 1951 they are putting things in bids like this. We do not 
think that is a fair deal. We think we have done our part and some 
one should be fair to us. The only thing we are asking is the right 
to stay in business. I am the fifth generation in the business from 
father to son. All we want is the right to enjoy these patents. 

Mr. Rogers. Was there any attempt by any persons who manu 
facture articles that may come under these patents to use them in 
a commercial field other than the Army ? 

Mr. Hooper. There certainly was. They have used them in every- 
thing. 
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Mr. Rocers. During wartime ? 

Mr. Hoover. During the wartime you could not get the chemicals 
But they used them all during the period after the war until to date 
for other purposes and the whole industry, once having been give) 
the chemical formula, which is difficult to patent to begin wit] 
just happened that we hit on the one combination that would work 
The NDRC had a project on it. The biggest chemical companies 
the States were working on these formulas too. No one has come on 
to a better mouse trap. But you can't sue the whole United States. 
We have had a terrible time with it. We were getting our patents 
where they were respected. We had two lawsuits on civilian work 
only. We never sued anyone on patents by the Government. 

Mr. Bryson. The fact that you have been squeezed out is a com] 
ment to your formula. 

Mr. Hoover. I think it is but we do not like to be complimented that 
way. 

Mr. Rogers. May I ask if you have ever taken this up with the 
Quartermasters Department / 

Mr. Hooper. They took it up with us. They sent their legal mat 
from Washington and they said. Wh it ure you Vong to do / ‘| hey 
said, We ( onsider the license Wn effect. We said, We ado not. 

Mr. Rocrrs. Their legal men said, inasmuch as you had given it 
royalty-free during the shooting part ot World War II that they still 
thought they had the right to use It. 

Mr. Hoop R. Yes, sir. They had the right to use it rovalty free 
That is their idea. They say the war is still on and the license is still 
in effect. The attorneys for the quartermaster say the war is on. 

Here are a dozen bids opening up this month from the Navy, the 
Army—the quartermaster—the Marine Corps, and A Force. and 


tT 


evervone has that clause in it. 

Mr. Bryson. You can put one or more of these types of bid 
the record. 

Mr. Hoover. Yes. I will put this one in the record. I will give you 
the bids themselves. 

Mr. Bryson. I do not care about that. 

Mr. Hoop R. This one ts brief. Do you want the bids then elves / 

Mr. BRYSON. No. sir. 

Mr. Hooper. Let me put the one in then that I show yo 

{ Bid referred to follows:) 
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WEW YORK QUARTERMASTER PROCUREMENT AGENCY, U. S. ARMY 
tit EAST 16TH STREET 
NEW YORK 3, NEW YORK 


REQUEST AND PROPOSAL 


NEGOTIATED PROCUREMEN! 











REQUEST FOR PROPOSAL 




















T AND PROPOSAL NUMBER 
l QM-30-25 1-NEG-871 
: ——Tjis pRocuREMENT Ts FOR aii 
“Vo Ordnance He rements 
TRIPLICATE BJECT TO THE TERMS AN NDITIONS referred to in the 
L be received at tbe above office ua 23 k P. m., 
e 26 J 1951 (date for fursisbisg the supplies or services, 
» be made t che low bidder but the verament reserves the right 
pegotiate with any bidder r otber producer to make an award B any item for a guas 
tity less thas tbe qeastity bid upos at the usit price ffered usless the bidder 
specifies otherwise is bis proposal aad to reject asy asd all guotatioss received. 
IF Y R PROP AL IS A BPT2D, a costract will be issued t you embodyisg tbe terms of 
your proposal 6 all provisioss referred to in tbe attached papers 
Envelopes cost Biag proposals sbopld be addressed t the above tfice Ia the lower 
left baad orser of tbe envelope, the followisg should appear 
REQUEST AND PROPOSAL NO 50-280-51-NEG-871 | arrevrron Je He HADDOCK A4 
PROPOSAL 
Ia compliance with your request the undersigned offers and agrees, if this proposal be accepted withis 


days (20 days if no shorter period be specified) from the date set for the re eipt of this 


Proposal to fursish the supplies aod services at the price set opposite each item, delivered at the 
desigoated poistis! asd witbia the time specified Dis ests will be allowed for prompt paymest as 
20 calendar days percest 30 calesdar days. 





rceat, 15 calesdar days perce 





(Discounts of le in frectione and not in decimals 





then I percent should be expr 


days will not be considered) 





Discounts for payment within « period less then 15 




















REPRESENTS (1) That tbe aggregate sum er of employees of t be bidder aed its affiliates is 
(Check appropriates 500 or more, L less thas 500 
boxes 2) That be is a CJ) regular dealer in, masufactorer of, the suppli bid spoa. 
(3) That be bas, J bas sot, employed or retained a mpasy or persos (ether 
then @ full-time employee) to solicit or secure this otract, aad agrees to 
fursish isformatios relating theret aS requested by the otract g officer 
(4 That bis proposal is based upos working on a st bt time, sisgle sbift basis 
with existiog facilities Lead / 968 C N 
IFN SET FORTH IN THE PROPOSAL DETAILS AS TO THE EXTENT OF OVERTIME, MULTIPLE 
SHIFTS NEW FACILITIES AND/OR CONVERSION OF FACILITIES @HICH WILL BE REQUIRED) 
5 Tha be proposes CJ does not propose, t use mposents acquired from 
veroment surplus r residual isvestory resultiag from termisated Goveramest 
etracts If bidder proposes to use Government surplus « complete descrip- 


tien the quentity te be used, dete and source of acquisition shall be set forth 


in the proposal 





—- 

YP F 8 IWESS ATURE and T Type or Print NAMB OF INDIVIDUAL 
Jewthorised to conduct negotiations on behalf of the 

laws of Contractor and Title under the signature & PHOWE Ww 


—— CORPORATION under 
—) PARTWERSHIP consisting of 


SOLE PROPRIETORSHIP of 








€ (FULL CORPORATE OR TRADE NAME) AND ADDRE SWATURE AND TITLE OF PERSON AUTHORIZED T TH 
POF BIDDER (Type or Print) PROPOSAL (Type or Print MAME ® TITLE under Signature) 














mYQueA Ate 596 (Replaces NYQMPA Form $96, 18 Oct 1950, Obsolete) 
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SCHEDULE wM/L C59- 1-2 4&4 acs mm. } 

















NEGOTIATED PROCUREMENT) ASPR 3-20] 4a orp § ? eoae 
PURCHASE AUTHORIZATION Regn. 49-01 DIP-12-51 |REQUEST AND PROPOSAL WO 
P/D NY-1-1659-00-1- <a | QWi-30-26 8 
a * . AN HER OA ’ a 


THE SUPPLIES AND SERVICES TO BE OBTAINED BY THIS 
INSTRUMENT ARE AUTHORIZED BY, ARE FOR THE 

PURPOSES SET FORTH IM, ANO ARE CHARGEABLE TO THE P/a § 
FOLLOWING ALLOTMENTS. THE AVAILABLE BALANCES . . 
OF WHICH ARE SUFFICIENT TO COVER COST THEREOF: 





The supplies or services te be furnished, the epecifications, the ting and place of delivery, and amy ether 
Special terme and conditions applicable to the Request and Proposal, are set forth bebow 
T TrT T 
- SUPPLIES OR SERVICES wary ies AMOUNT 
we. (No.of Unite) PRICE 














39,420 | Lin. 


1,159,762] * 














3 N 3, FWWMR, 40", H.T. 1,983,921] * 
4 No. S, FWWHR, 54", H.T 690,094; * 
Duck, Cotton, OD-7, No. 8, FWWMR, 60", H.T 627,594) * 
S/N 24-D-40233-75 
Duck, Cotton, OD~7, No. 6, FWWMR, 70", H.T 243,270) * 
wo n 9t4 C | 
o/h t~wn 4c o4 J | | 
- . . - | 
Duck, Cotton; OD-7, No. 10, FWWMR, 36" H.T.| 378,186) * 
¥ <4 + 4 } 
TOTAL | 5,122,24 
} | 
» re NOME? TrID Th | 
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Mr. Bryson. Mr. Barnes. 

Mr. Harris. Mr. Chairman, may I introduce two letters, one from 
the National Advisory Committee for Aeronautics and one from the 
New Jersey Patent Law Association ¢ 

Mr. Bryson. Yes. 

Mr. Witiis. What is the substance of their position ¢ 

Mr. Harris. The New Jersey Patent Law Association is opposed. 
The National Advisory Committee for Aeronautics has no interest in 
the proposed legislation but the executive secretary of that association 
expresses his personal opposition. 

(Letters referred to follow:) 


NATIONAL ADVISORY COMMITTEE FOR AERONAT 
Washington, D. C., June 19, 1951 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D.C 

Dear Mr. CELLER: Permit me, in the absence of Chairman Hunsaker, to reply 
to your letter of May 22 and your earlier communication of March 9 in which 
you requested an expression of the views of this Committee concerning two bills, 
H. R. 325 and H. R. 4054, relating to patents. 

H. R. 323 is intended to provide for the extension of terms of patents in cases 
in which the use, exploitation, or promotion thereof was prevented, impaired, or 
delayed by causes due to war, national emergency, or other causes As written, 
the bill includes in section 6 (b) a provision that no extension granted thereunder 
shall in any way serve as a basis for any claim by reason of manufacture, use, or 
sale by or for the United States during the period of extension. Inasmuch as the 
rights of the United States are to remain unchanged under the bill, it does not 
appear that this agency has any interest in this proposed legislation 

I would like to add that I do not personally favor the proposed legislation 
because of the difficulties which would undoubtedly be encountered in its ad 
ministration and the consequent burden which would be placed upon the Patent 
Office, and, also, because it would favor one particular class of citizens, the hold 
ers of United States patents, to the exclusion of others who also suffer from the 
effects of wat 

H. R. 4054, although limited in application to a specifie period of time, con 
tains essentially the same provisions as H. R. 325, and the same comments apply 

In view of the foregoing statement, it does not appear to be necessary for the 


NACA to be represented at the scheduled hearing on June 20 


The Bureau of the Budget advises that there is no objection to the submission 
of these comments 
simcerelty Vours 


COMMITTEE ON THE JUDICIARY 
House of Representatives, Washington, D. ¢ 
(Attention: C. Murray Bernhardt, Esq.) 


RESOLUTION 


WHEREAS: the New Jersey Patent Law Association Opposes principle H. R 
3823 (Reed), H. R. 3231 (Davis), and H. R. 4054 (Walter), which, in general 
provide for the extension of terms of patents not fully utilized by reason of War 
or other emergency: and 


WHEREAS: it is the sense of this association that these ills are not in the 
public interest and there is no apparent need for them at this time; and 

WHEREAS adequate provision already exists for extension of terms of patents 
in particular cases ind 

WHerREAS the uncertainty and hardships which would bear upon the general 
public by virtue of the provisions of these bills far outweigh ar possible ad 
Varitages to individual patentees 
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The New Jersey Patent Law Association, upon motion duly made and seconded, 


has passed a resolution to the effect that the association is « pposed to the bills 
identified above and to the general principle insofar as that principle may be 
reasserted in successive bills 


MAwy! gE WW. Levy 
Chairmar Leoislation Co 


STATEMENT OF WILLIAM B. BARNES, MUNCIE, IND 


Mr. Barnes. I am 53 years old and live in Muncie, Ind I a er 
of my own initiative, at my own expense, and entirely 
behalf. . 

By profession Lam a mechanical engineer with an appropriate back 
| vears of practical experience 


»uUunIVersity degrees, and ) 
I make my 


sround of twe 
) 


For the past 1) vears | have been on no ones payroll! 


living from inventions. and IT am neither a starving gadgeteer nor a 
so-called “kept” inventor of a great corporation. Through a cor 
bination of vood choice of techn cal pl neiples, FooU timing, good 


bargaining, al cd vood luck, I have had a reasonable measure of ce 
mereial success, 

My activities have been in the automotive field, and of some 22 
patents naming me as the inventor, only 8 have yielded me any finat 
cial returns worth mentioning. These have related to transmissio 
devices for automobiles. namely, the overd! ive and Oli t\ pe ot auto 


matic transmission. 
The overdrive began production in its first form in 19 +t. ana i i 
1] 


second and improved form, in 1940, which latter form is still pro 


duction. Quantitatively, this production has been as follows 


1034 2, 937 | 1943 3 
1935 45, 718 | 1944 36 
1086 164, O18 | 1945 349 
1937 181, 870 | 1946 145, 485 
1938 89, 582 | 1947 o2e, S84 
1939 156, 516 | 1948 663, 732 
1940 163, 453 | 1949 S1S, 907 
1941 . : 131, 611 | 1950 1.019. 612 
1942 8, 408 | 1951 (estimated ) O10, OOO 


Mr. Wits. Practically all of the major manufacturers use that. 
Does General Motors ¢ 

Mr. BARNES. No, sir. General Motors Corp. uses automatic trans 
missions which their salesmen may offer as overdrives 


Mr. Witus. What is on the Oldsmobile ? 


Mr. 
Mr. 
Mr. 
Mr. 


3ARNES. 
BRYSON. 


You have a direct drive in fourth vear,. 


What do I have on my Lincoln? 


BARNES. 
Bryson. Christmas. 


It depends upon when you bought it. 


It vives me trouble in the South. 


Mr. Barnes. You will be able to live that down. 

Mr. Bryson. I told them that Lincoln was a southerner. 

Mr. Barnes. I can sympathize with that view. I am from Ar 
kansas. 

Mr. Wiiuis. Have you succeeded in outwitting them ¢ 

Mr. Barnes. I don’t know. 

Mr. Wiuuts. You said out of 21 patents 8 were successful 

Mr. Barnes. They have earned me a living. 

Mr. Wixuts. If you drilled 21 oil wells and got 8 gushers you would 
be all right. 
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Mr. Barnes. I don’t know whether I have had a gusher in any one 
of them. 

Mr. Wituts. You said out of 21 patents 8 were successful. 

Mr. Barnes. They have earned me a living. 

Mr. Witus. If you drilled 21 oil wells and got 8 producers you 
are all right. 

Mr. Barnes. But hazards in the invention business are generally 
much worse than in the oil business. Many American boys dream of 
making millions through inventions, but very few of them actually ever 
do. ; 

Referring to the exploitation history of these part cular devices, 
we have had the story of a substantial business worked up, then 4 years’ 
interruption, and about the time it is really established, the 17-year 
limitation of the patent’s life comes in, giving effectively less than 17 
years’ protection. 

Mr. Bryson. Won't you address yourself to this type of legisla- 
tion—these two bills providing for the extension of patents. Do you 
favor them? 

Mr. Barnes. Yes, sir: I favor them, for the reasons that I am out- 
lining now. The purposes of the founding fathers who formulated 
this provision of the Constitution was not, primarily, to reward inven- 
tors at all. It was primarily to benefit society at large by appealing 
to the self-interest of inventors. 

Mr. Wits. They gave them 17 years’ reward. 

Mr. Barnes. Yes sir; And if I could just get that full 17 years, I 
would not be here. 

Mr. Bryson. That is what you are here before us for ? 

Mr. Barnes. Yes sir; 1 am seeking all of the 17 years the Con- 
stitution provides that I should have. These particular inventions 
of mine have served society well. Aside from improvements in per 
formance and increased comfort in these millions of motor cars, the 
overdrive itself may save perhaps as much as half a billion gallons of 
gasoline in 1951. I have no accurate way of estimating the com- 
mercial and social advantages that have come into being by virtue 
of ni hay Inge com eived these things and taken them to a manufactur 
ing organization and persuaded them to manufacture and market 
them. Ihave no idea what they have contributed in State and Federal 
taxes, but there is a general saying in the automobile industry that 
the average car today contributes about $400, or 20 percent ‘of its 
total cost, to taxes. When you gentlemen buy a car, you pay taxes 
on everything that woes into it, all the way back to the mines. 

On that basis, the 1950 sales of these devices—$150 million at the 
retail level—have contributed some $25 or $30 million to the general 
uses ot society, in line W ith W hat the automobile asa Ww hole contributes. 

\!l concerned have benefited from this enter prise the various man- 
ufacturers, the purchasers of the finished products, and society as 
a whole. As the inventor who brought them into being, I will enjoy 
some, but not nearly all, of my intended share of the benefits before the 
normal lives of the patents expire. 

The others will continue to reap their benefits indefinitely into 
the future, and although the manufacturer acknowledges—with con 
crete evidence of royalty payments—that without my contributions, 
these benefits could not have materialized, my share of the total re 


1 1 


turns Ww il] be limited to what | Can get in only » ¢ { rnose intended 17 





ne 
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years. In the normal course of events, those returns are chopped off 


when at their best, by the operation of the 17-year limitation of the 
patent life; but every inventor who goes into the business realizes 
that he must face this possibility; but he does expect a full, usefu 
l/-vear patent life. 

My plea is that the opportunity for returns be equalized among 1 
ventors. This may sound like class legislation, but, isn’t all patent 
legislation class legislation’ All I ask is that my opportunities b 
brought up to the level of my class. 

Mr. WILLIs. Do you think that the royalties dim Ing the wai period 
may have deterred inventors from their best efforts / 

Mr. Barnes. It is pretty hard toappraise that. A lot of people feel 
that inventors will always invent if they have got it in them. I do 
not feel so. I think that inventors invent prine ipally because they 
expect to make a return and they alw: ays e Xpect to make a h indsome 
return. Every American boy has a dream to be an inventor and 
millionaire but the records of the Patent Office and Internal Revenue 
do not indicate that many inventors become millionaires. But as long 
as that ‘ape bility is the re the fire of self-interest will continue to bens 
fit socie tv: t |: arge which is the purpose of the patent system. 

Mr. ham Is that what the Supreme Court called the flash of 
genius / 

Mr. BARNES. Lincoln said, “The American patent system added 
the fuel of self-interest to the fire of genius.” I think Judge Learned 
Hand first said “the flash of genius.” 

Mr. Wituis. That was the Supreme Court. 

Mr. 3aARNES. I know the patent attorneys still w rangle over whethe1 
invention really requires the “flash of genius,” if there is a little spark 
of it. some place; it is hard to pull something out of noth 

Mr. Bryson. I do not think we will have time this morning 

Mr. Barnes. Thank you. And may I have the privilege of extend 
ing my remarks and furnishing them to the committee later 

Mr. Bryson. You may. Thank Vou Mr. Barne 

(Further statement of Mr. Barnes is as follows 


This country has grown great and rich through the opening up of new frontie 
For well over a century, these were the familiar geographical frontiers of 
and undeveloped lands but it has been a long time since the last of these wa 
opened. Many vears ago the concept began ti iking form, of a new type of frontier 
ere with dazzling new treasures, cher than anything vet discovered 
These new frontiers have materialized ‘uneameneie beyond the brightest hopes 
of 50 years ago, and each one opened has revealed others yet beyond. By 
their very nature, they are without limit in either time or space, for these are 
the frontiers opened and yet to be opened by discoveries in the elusive and 
boundless worlds of the applied sciences—conquests in the minds of men 

No one will deny that Americans are the richest men on earth, individually 
as well as collectively, and the major portion of the material good things in their 


lives have come within the memories of living men: the eacoape ps conveniences 
and luxuries of daily life, the further easing of the burdens of human toil, the 
shrinking of space by new methods of communication and tran wth itior Vast 


industries that had no counterparts 50 years ago give highly paid employment 
to literally millions. From these industries and their employees, an almos 
annual ont! 


ind vet 


infiinite variety of taxes to a fantastic total amount make their 
bution to the general uses of society. Everyone concedes these benefits 
freemen even when working under the American system of 
would probably have been unable to produce most of them excepting for the 
contributions of a relatively small segment of our population All of the forces 
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and materials of nature were there, available for use, for many years. Almost 
the only new ingredients that have been added in the past DU vears have been 
those of new concepts for the utilization of these forces and materials of nature 
the contribution of the faculty of invention 

The faculty of invention is difficult to describe, and impossible to understand 
fully. There are some things about it that are established beyond all doubt: 

1. Not everyone is endowed with it. Many engineers and scientists, with im 
pressive formal training and grasp of the basic natural laws, do not, and ev 
dently cannot, invent, and yet there is an impressive record of contributions by 
men with little or no formal preparation for such a career. Heredity apparently 
has little or nothing to do with it: the sons of inventors are not noteworthy for 


i 


their possession of the faculty. About the only certainty in regard to its distribu- 
tion is that very, very few men have it, and that the distribution thereof favors 
o social, economic, or intellectual strata It is almost inescapable that the 


inventive faculty is a special endowment of the Creator Himself, and the pros 
esses of its distribution will never be understood 

2. Its exercise cannot be forced. A man can be forced to do almost any physi 
eal act, and also many mental ones, under various forms of compulsion Acts of 
nventing are haphazard in occurrence at best; they certainly do not occur under 
duress. They are not likely to occur prolifically in an atmosphere of discrimina 
tion or unfair treatment, or even of irritations 


3. It flourishes only in an atmosphere of enthusiasm. The greatest inspiration 
to invention is that of hope for better-than-average economic attainments and of 
personal achievement \ lively enthusiasm is outstanding in everyone who has 


accomplished, or expects to accomplish, anything in the way of invention. No 
stimulus to human endeavor can ever compare to that of self-interest—tired by 
enthusiasm and fed with hope 

The foresight of the framers of our Constitution is remarkable in that they 
recognized, at that early date, the fact that the larger interests of society were 
best served by providing, through self-interest, the inducement of the patent 
grant to stimulate activity, by relatively few men with special endowments, to 
the benefit of our society as a whole. No one will deny that their broad planning 
of these inducements has paid off on a magnificent scale for the public good 

The provision for the patent grant was not intended to guarantee to the owner 
of the patent any return whatever; it merely grants to him the opportunity to 
exploit the invention advantageously, in return for his public disclosure thereof, 
for a limited time before its final and certain surrender to the public domain 
In other words, this is about the only method whereby society can implement its 
inducement to the inventor in any manner that will assure to him the opportunity 
of a reward in proportion to his contribution, and to his own successful efforts in 
exploiting it. The only quantitative element in such inducement thet society 
offers for effort is that of time; the owner of the patent is offered an intended 
17-year period in which to make the most of it, before its inevitable dedication 


to the public. 

In his efforts to make the most of it, the owner of the patent is faced with 
certain peculiar and often heartbreaking hurdles which he must overcome 

1. The invention must be marketable. No matter how useful it may be to its 
creator, or how novel it may be, unless it meets the demands of others, and does 
it better, or at less cost than competitive devices, or has some other compelling 
attraction, the possibility that it will bring to him any substantial return is 
remote, 

2. The timing must be good, The innovation must arrive on the scene when 
the market is ready for it, or when other circumstances are favorable. Others 
had the concept of the essentials of the airplane, and some actually made many 
flights, by gliding, before the Wright brothers—but they came upon the scene 
after the arrival of the internal combustion engine which enabled sustained 
flight. Few people have even heard of the others preceding them in human flight 

5. Commercial arrangements must be made to advantage. Few inventors are 
able to exploit properly their own inventions without outside help, above the 
familiar can-opener and mouse-trap level. Proper exploitation of most worth 
while inventions today requires physical facilities and frequently special talents 
for their experimental development and manufacture, and also suitable organ 
ization for their sale. This usually involves the assistance of the capital of 
others, and regardless of how this assistance is obtained, the patent owner faces 
the obstacles and special bazards of business arrangements w 1 he must sur 
mount if he is to achieve any measure of success 

t. It must avoid domination by prior patents. Even though all of the pre 
ceding obstacles have been surmounted, the exploit ition wi be STOP pe 
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any essential element of the invention is dominated by the prior patent of 


other. Issuance of a patent does not guarantee the right to practice the inven 
tion, but merely the right to exclude others from so doing. It is entirely possible 
for a new combination of elements to ine de some essential that has been pre 
iously covered by an unexpired patent, and it sometimes does happen, tha 
one can practice the invention, including its creator 





In the face of these special and often difficult hurdtes, tl surprising ! 
hat a maniss willing to take his chances in the field of inventio He doe 
t only because society makes with him a bargain In return for the fu lis 
closure of a new and useful invention, society grants to him the g op 
it f he can also overcome these hurdles and exclude others om so d g 
for an intended period of 17 years He delivers his part of the contract I 
aturally expects society to do the same Having overcome these bur es he ha 
the right to expect that seciety itself will not interpose unexpecte | eS ( 
its own, to interfere with what returns he can derive from his efforts at ny 
tion If. however, society itself does interfere with his exploitation of the it 
vention for any portion of that 17-year period, the inventor is in the position 

his part of a contract and finds himself short-changed 


one who has deliveres 

the other party to the bargain. 
For many years my living has 

a full realization of the above hazards of 


come from inventions In the depths of 


depression, with 
the election of opportunity with its 


opportunity) Since 1931, I have been on no one’s payrol I am not a ept 
inventor employed by some corporation to which he assigns the too frequent 
uninspired product of his inventive effort without hope of substantial furthe 
recompense. Through the inducements offered by the American patent syst 
has operated to give me a good retu 


the American system of free enterprise 
for my efforts 
My work has been in automotive engineering, and all of my prod itive 1n\ 


tions have been confined to the narrow comple ind highly «« petitive f 
of automatic transmission devices for automobiles These relate to the I 
automatie overdrive, and one type of automatic transmissiol In one f 
another, devices embodving these inventions are available he ( s of 
American passenger car manufacturers, excepting one of the so-called B 
The devices have always been sold as special equipment at extra cos d 
snles have therefore re flected Spec in! publi icceptal 
After a 2-year development period, production of these devices s ( 
in 1954, rising to a substantial annual production by the end of 1941 Phe 
iutomobile production having stopped shortly after Pearl Harbor, a 4-v« 1 
of substauntialls no production followed Beginning agail n 146 at abe 
it left off in 1942, increasing public acceptance was retlected i: pre 
rise out of all proportion to the postwar rise in automobile productio n 
nother national emergency is curtailing production agai! BS te { 
is apparent that my return from my bargain with society will be ‘ 
less than what society itself intended, unless equitable adjustments are 
rhe buyers of the product have enjoyed improved performance ne} 
nt of n 


comfort, and reduced maintenance and operating expenses to the extent 


millions of dollars per year The overdrive alone may save for our dwimn 
ind irreplaceable natural resources almost one-half billion gallons of g 
1] from the manufacture and sale of these devices ibined, it mi 
estimated that perhaps as much as 830 m on in Federal and State ex 
t aside for the general uses of society dur 


ncome, and other taxes has been set 


the year 1950 alone. It is submitted that these inventions have served s¢ 


I do not question the wisdom of these stoppages and curtailments in the 


and more urgent interests of socie ty I merely point out that after the « 
t on of these patents, the other part es to this enterprise—manufacurers, we 
buyers, and society at éarge—will continue to enjoy their respective 

Wages, economies, and taxes on into the indefinite future, but as matters 


stand, the one conceded to be most uniquely responsible for very ¢ 


these benefits will come up short on his final returns, through the opet 
eircumstances imposed by society itself. the effect of wl ch se ety s I 
f ness. remedy 
| si r t these ser ‘ ‘ re 
| ! es] nine I Ihe > 
fared oY evs \ el red } 
} } ‘ ‘ \ } th 4 [> 


such a caree! | Ihhi 


| risks, rather than security without spe 
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the endless publicity releases suggesting that all present worth-while inventions 
are made in the vast laboratories of great corporations, by their “kept” inven- 
tors, With economic cushions under them (and ceilings over them), the facts 
are that such relatively uninspiring surroundings simply do not produce either 
all of our inventions or necessarily the best of them. A surprising number of 
our most productive inventions have come from men who are on their own, men 
who in seeking the assistance of capital may work with the great corporations, 
but not for them—men who have much to gain and everything to lose. Svo¢ iety’s 
Stake in their efforts is a hundredfold greater. These independent inventors 
ure the ones most :dversely affected by any reduction in the inducements offered 
by our patent system. As it becomes more difficult to secure patents, and more 
and more difficult to enforce them in the courts, and as other obstacles appear, 
these men will tend to turn their efforts toward more promising enterprises, and 
society will be the loser 

hese are the men to whose interests the attention of your committee is 
respectfully directed. They do not, as a rule, interest themselves in public affairs, 
even when they are vitally concerned. They may be so involved in their work 
that they are unaware of this legislation now before you. They are not effe 
tively organized as a group. Unlike manufacturers’ groups who may be antici 
pating a free ride on expiring patents, they will not have their numerous causes 
ably presented here by skilled professional advocates. They are not vocal in 
supporting them, but in our country’s larger interests, their causes deserve your 
closest attention 

There may be those who will oppose this proposed legislation on the ground 
that it provides for the extension of a monopoly, attempting to fasten the ancient 
stigma of evil general monopolies upon a special benign form Which enjoys the 
special blessing of the Constitution It is here submitted that this is not, effec 
tively, an extension; it is merely an equalization, of the strict time limitations 


imposed upon a type of monopoly of which society itself has been the inevitable 


beneficiary 
It may be argued that the loss of useful years from the life of a patent by 
the occurrence of a national emergency is another one of the casualties of war, 
and that remedies to any such casualties are contrary to public policy. As a 
matter of fact, public policy appears to be well established toward the relief 
of economic losses where possible or feasible. Witness the accelerated depre 
ciation allowed business for war production facilities Witness, also, the ex 
tension of the terms of patents of those who served in the armed services, and 
the operation of the GI bill, giving college educations in at least partial com 
pensation for loss of time é 
It may he objected, also, that this proposed legislation is directed to the benefit 
of a certain class of our citizens. It is hardly a benefit in a broad sense; it is 
more of an equalization of benefits. If it 
the same manner as the extension of patent terms t 
As veterans, the latter got all the usual benefits to which they were 
the patent term extensions were something special to which 


is class leg slation, it is so in exactly 
» yveteran-inventors is class 


legislation 
entitled as veterans; 
they were entitled as inventors in addition to being veterans 

The administration of the proposed legislation, if enacted, may present 
some difficulties, but they need not be insurmountable The amount of any 
be determined from comparing the exploitation history of 
ng the four war vears, to that during the two pre 
comparisons determining the 


restoration should 
the patent in question, duri 
ceding and two succeeding years, and from these 
be restored. No consideration should be 


effective number of “loss” years to 
It should 


civen to exploitation history in years remote from the four war years 
be possible to arrive at formulas for restorations that are fa r to both inventor 
and the public, and not subject to unreasonable interpretations 

In any event, it is submitted that the legislation under consideration is fair 
and reasonable in its intention that, where society has reaped all of its benefits 
from a bargain, the other party to that bargain should have at least the oppor 
tunity to enjoy his own full share of the returns. The spirit of the constitu 
tional provision implies as much, and its framers probably so intended 


Mr. Bryson. Our next witness will be Mr. Pierson. 
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STATEMENT OF E. F. PIERSON, CHAIRMAN OF THE BOARD, THE 
VENDO CO., KANSAS CITY, MO. 


Mr. Prerson. I am a past president of the chamber of commerce 
from Kansas City and past president of the National Automatic 
Merchandising Association. 

The chamber of commerce of Kansas City is made up of 1,400 
members, 90 percent of them employing less than 50 people. 

The National Automatic Merchandising Association is made up 
of 900 members and their companies are the manufacturers and dis 
tributors of products through vending machines—merchandise prod 
ucts. Of these companies JS percent employ less than 50 people. 

There are some 50 manufacturers of automatic merchandising 
machines. Of that 50 they are all practically individually owned 
companies and are operated by people—by companies hav Ing less than 
D0 people. 

The purpose of bringing this point out is—we are talking about 
legislation today that is not primarily helpful to big business, : 
though it does not harm them. It is primarily to help the small 
business man. 

Mr. Wituts. Let me ask this question. Every witness up to now 


has sounded that theme. On the other hand, most of the witnesses 
have said that the really lucrative patents somehow find their way 
into the groups of big business—large corporations. You under 


stand, we cannot oppose or pass a bill just because it is for small in 
ventors and small shots. It has to be a bill for everyone. If you 
push your theory to its logical extreme we will be helping these big 
boys that all of you say you are against. 

Mr. PIERSON. No. 

Mr. Wituis. We cannot pass a bill only for the small fellows. 

Mr. Prerson. I am not against large business, but we also need 
small business and through the years you who in Congress have tried 
to help small business. You have passed much legislation and some 
of it might have been better not to have been passed, but here is | 
lation where you are going to help restore to small business a 1 cht 
which was taken away from them by the Government. Most smal] 
businesses get started by having only one product to market, and 
that was true with our own company on April 1, 1942. We were 
manufacturing automatic merchandising equipment for beverages 
and ice cream, also coin changers. 

Mr. Wiiuts. Not slot machines? 

Mr. Pierson. Not at all. We had to notify 350 people they were 
without work. Prior to that time we tried to get defense business 
from the various agencies of the Army and Navy. We had talked 
to the War Resources Planning Board and they finally said, after 
repeated conferences with them, “You will not be put out of business 
in the event of war, for the reason that to win wars three ingredients 
are necessary: First, men, then material, and morale. In vour bus 
ness you will be able to furnish the men beverages to which they are 
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accustomed and which help keep up their morale, so you have no 
worry about being closed out of business.” In spite of these assur- 
ances, on April 1, 1942, the Government said, “You are through man- 
ufacturing,’ so we had to drop 350 people from our payroll. 

In 1942 after the war became more intense and the German sub- 
marines were sinking our ships on the eastern coast, practically in 
New y ork harbor, there was a great scramble on the part of the Gov 
ernment agencies for small businesses who had some engineering talent 
and who were somewhat versed in electronics, and as a result of this 
we obtained a research contract from the Air Corps. The purpose of 
this contract was to help locate a submarine from an warplane. Presi 
dent Roosevelt had heard of this device and urged the Air Corps to 
rush it into production, and because of the urgency of this item and 
the cooperation of the employees of the Vendo Co., we were cited by 
being awarded an Army-Navy E in the middle of August, which was 
only 90 days after getting our first contract from the armed services. 

Mr. Wintuis. When were you incorporated / 

Mr. Pierson. 1937. 

Mr. Wiiuts. Generally speaking, if you take the 4 years immed- 
ately preceding our entry into the war and then you take the 4 years 
of the war, and you take the 4 years since the war, and apply both 
ends against the middle, when you went into this new venture you 
spoke of, were Vour gross earnings just as great during the war as be 
fore and after if so, What Is the difference between your corpora- 
tion and the big corporations. I want to get away from the proposition 
that you might have had more money if your patent had not been 
impaired. Speaking of gross dollars and net earnings, did your cor- 
poration earn less during the 4 years of the war rather than the + years 
before and after ? 

Mr. Prerson. If we had kept on we would have made considerably 
more money. We made less money than we did on the ave rage of the 
last year before we went into the war. 

Mr. Winurs. Was that because of high taxes / 

Mr. PreRSON. It Wiis a combination of a numbet ot things. The 
net dollars were considerably less in spite ot the fact that we did 
! building these 


seven times the dollar volume for the Government | 
devices. 

This legislation gentlemen, is merely restoring to the person what 
me agency ot the Government gave in the form of a patent and an 
other agency of the Government said, “You cannot use it.” 1 think 
it would be fair to restore to the inventor that right which it took 
away from him. It is not going to cost anyone anything and to re 
store something for which the Government accepted a fee certainly 
would not be inequitable. 

Mr. Wiis. You say your corporation earned less. You did not say 
how much less. 

Mr. Prerson. I will be glad to submit those figures to you. 

Mr. Winuis. You take a filling station operator. We all had to give 
something to the war effort. As a matter of fact, although there was 
OPA and controls, every businessman I know made as much money 
during the war as he did before. So, isn’t it possible you might have 
made more money and aren't we favoring vou ¢ 

Mr. Pierson. No, we have a patent. I do not believe you are favor 
me us, for in our case we have a contractual relationship with one 





no 
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department of the Government and another branch of the Govern- 
ment takes this away from us. I don’t believe you can tind a parallel 
situation to this. 

Mr. Wituts. If all you did is to give up your rights to make more 
money, if that is all you gave up—to shift your avenue of profit from 
the patented device to another, and on the whole you came out even, 
then I say you did just your share of the war effort. 

Mr. Prerson. That is why I am not talking of our company alone. 
I said I was past president of the chamber of commerce and past 
president of the National Automatic Merchandisn gy Association. | 
can cite many companies VW ho never have come back. ‘| Hey have lost 
everything with it. 

Mr. Wu LIS. There is another withess who has appre ared before us 
that isin that category. 

Mr. Pu RSON. If you would like to have that substantiated Ll am sure 
I can give you evidence to that effect. 

Mr. BRYSON. In other words, your view is that the automatic ma 


chine business suffered in a peculiar way 4 

Mr. Prerson. Correct. 

Mr. Bryson. This textile man here—I have a great interest 1 
textiles. He points out how he suffered but you say people did manu 
facture automatic machines / 

Mr. Pierson. No, when the war started, I believe the manufactures 
of all automatic merchandising machines were stopped. In our pan 
ticular cause we helped pioneer a new industry and because of the 


machines manufactured up to the beginning of the war it was estab 
lished conclusively during ag war that they could be made success 
fully and that the Ameri public liked using them, so as a result 
ot that. those who started this new industry had as competitors ait 
the war such companies as Westinghouse, F. L. Jacobs Co. and others 

Mr. I Bryso N. We are very much oblined to you. You niay hile a 
statement if you wish. 

We have a letter from the leadership requesting our presence 
the House. If there are no further witnesses—— 


We will hear you, Mr. Rose. 


STATEMENT OF PAUL A. ROSE, CHAIRMAN, COMMITTEE ON LAWS 
AND RULES, AMERICAN PATENT LAW ASSOCIATION 


Mr. Rose. I am chairman of the laws and rules committee of the 
American Patent Law Association and appear here by direction of 
the board of managers of the association to present its views relative 
to H. R. 323 and H. R. 4054 

The American Patent Law Association is opposed in principle to 
the passage of H. R. 323 and H. R. 4054, or any bill providing for the 
extension of the terms of patents where the use, exploitation, or pro 
motion of the inventions covered thereby was prevented, impaired, o1 
delayed by reason of shortage of materials, governmental regulations. 
wr the like, resulting from the existence of a state of war or national 
emergency, or the grant of a royalty free license to the in states 

All of these bills have for their purpose the granting of relief in 
the form of extension of the terms of patents to patent owners who can 
show reduction in income or that the normal use or e xp yloitation of 
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the patented invention was reduced, delayed, or prevented by causes 
traceable to war or national emergency, and H. R. 323 would include 
the grant of royalty-free license to the United States as an additional 
reason for extension. 

Similar proposals have been made in the past and have failed to 
meet the approval of this committee or the Congress, although a bill 
providing for the extension of the terms of patents of those who 
served in the Armed Forces was enacted into law, being Public Law 
598 of the Eighty-first Congress, approved June 30, 1950. 

The American Patent Law Association has consistently been op- 
posed to the philosophy that patents or patent owners should be 
treated as a special class and given relief not afforded to other kinds 
of property and property owners because of loss or impairment of 
income or opportunity for exploitation as the result of war or nation- 
al emergency. Wars and national emergencies inevitably injure or 
restrict the rights and privileges of all of the people to a greater or 
lesser degree. Individual freedom of action and of opportunity are 
restricted or curtailed in many lines of endeavor for the common good 
to meet the exigencies of war. 

Men are drafted and sent to fight and die, many businesses are 
forced to close their doors, either because their owners are drafted 
or because of shortages of materials or products, or economic restric- 
tions and controls. In many instances these losses can never be 
recouped, even though the owners are fortunate enough to return 
alive and postwar conditions result in lifting of restrictions. Such 
conditions as the result of war are accepted by the people as the 
price that must be paid for survival, and no governmental relief is 
expected or demanded. 

The question posed by the bills under consideration is whether 
patent owners should be placed in a special class and be given special 
relief in the form of extension of the terms of their patents under 
similar circumstances. We think they should not. 

The grant of a patent carries with it no guaranty that the patentee 
shall receive any income from his invention, or that he will be able 
to produce it, but merely gives him a greater opportunity to do so 
by giving him the right to exclude others from practicing the patent- 
ed invention for a period of 17 years. The constitutional purpose 
of this grant of the right of exclusion for a limited period is to stim- 
ulate invention and the disclosure of the same for ultimate use and 
enjoyment by the general public. 

Thus, if an invention is of sufficient value and meets a public de- 
mand, the patentee has the opportunity of reaping a reward either 
through profits from the supply of the invention in a_ protected 
market or by deriving royalties through licensing others to practice 
the invention during the term of the patent. When the term of the 
patent expires the invention passes into the public domain and others 
are free to practice the invention on equal terms with the patentee 
or his former licensee. 

The existence of war or national emergency does not curtail the 
patent right or the right to exclude others from practicing the patent- 
ed invention, but the shortage of materials or restrictions on the 
use thereof for certain purposes may curtail the manufacture of 
similar types or classes of goods which are not patented, but to no 
greater extent. 
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Mr. Wiis. Let me ask you this question. Do you think there 
is very much difference between the position of pate nt holders who 
went through this war period because of shortage of materials and 
the position of patentees who had to go through the darkness of the 
depths of the depression, so far as e njoyment of fruits of their genius 
is concerned ¢ 

Mr. Roser. There is very little difference. The reason why they did 
not get returns from their patents through the depression years was 
because there was no demand for their product. 

Mr. Bryson. The people did not have the money to buy. 

Mr. Rose. That 1s right. It Was the low level of the national econ- 
omy which lowered the production level. Now, in the case of the war 
it was a denial of materials and shortage of labor or other reasons, 
unless the patent covered an item useful for the war effort. In those 
cases the need sky-rocketed. 

The point I want to make is that the wartime r ‘ulations did not 
curtail the patent right. The right to prosecute infringers of the 
patent still existed. 

Mr. Crumracker. Right at that point, let me interrupt, you say the 
patent does not vuarantee any returns. That is true. What in effect 
it does guarantee is the right to exploit the invention for a pe riod of 
17 vears. 

Mr. Rose. It guarantees you the right to exclude others from ex 
ploiting the invention. It is not strictly speaking al oht to exploit 
the invention. 

Mr. Crumpacker. In a practical sense what that means is that they 
have 17 years In which to try to galh commerce al advantage from 
patented idea / 

Mr. ps That is right, 

Mr. Crumpacker. And due to circumstances of the war some were 
denied ye right. 

Mr. Rose. They were denied the right only to the Same extent 
others in the same line of business who could not get materials. 

Mr. Crumpacker. But other lines of business did not have a time 
limit. 

Mr. Rose. That is right. But there is no guaranty that you or I 
or anyone else will live any given length of time. People who gave 
up their business to go into the Navy and Army, when they returned, 
had no guaranty of opportunity to get that longevity back. The 
Government does not guarantee them the right to re ‘store those years. 

Mr. Crumpacker. The Government has spent a good many billions 
of dollars to compensate veterans for the time lost. 

Mr. Rost. Insofar as the right to produce a particular item is con- 
cerned, the patentee is no better off nor worse off than producers of 
similar unpatented items. Each may suffer reduction of income or 
losses, or be forced to close his business because of lack of materials 
or governmental] regulations restricting production of the class of 
goods concerned. 


a 


as 


The thesis advanced by some that the grant of a patent earries with 
it some sort of implied guaranty that the patentee shall derive some 
profit from the patent or from practice of the patented invention is 
unsound, Even in time of peace a patentee may be prevented from 
deriving profit from his invention because of inability to produce 
it, lack of public demand for it, or the existence of a dominat ng patent 
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issued to a prior inventor which may prevent manufacture for a 
portion of the term or even the entire term of his patent. In such 
cases no revenue may be derived from the patent, but it is not a con- 
cept of our law that the terms of patents should be increased in such 
circumstances, In fact, it has been the established policy of the 
Congress since 1861 that no extension of the terms of patents should 
be granted, regardless of the importance or value of an invention 
and paucity of the return to the inventor. 

The only exceptions to this rule in the present century are the ex- 
tensions that have been granted for individual design patents on the 
emblems of fraternal organizations and patriotic societies, such as 
those of the American Legion and other large organizations where 
the purpose is to prevent the indiscriminate manufacture and sale of 
the emblems to nonmembers. 

Mr. Wiruts. The period of the patent has been 17 years since LSGL 7 

Mr. Rose. Since 1861. 

Mr. Bryson. How does that period of 17 years compare with that 
of major countries / 

Mr. Rose. Other countries vary from 14 to 19 years. England is 
16 years. Some countries 14, 15, and some you can get varying terms 
depending on the amount of fee you pay; 17 years is about an average. 
| do not know whi ther other countries have heen influenced by our 
period of 17 years, but is about an average. 

The term of United States patents up to 1861 was 14 years and with 
a possibility of a 7-year extension. It was due to the inclusion of the 
extension law, or rather the repeal of that law at that time, that the 
period was extended to 17 years. The Congress apparently felt at 
that time that it was better to have a fixed term longer than had pre- 
viously been granted so as not to have the possibility of extensions and 
the ¢ ‘ongress has for JU years adhered to that the ory. 

The only extensions of patents oranted in that time are a few exten- 
sions on design patents of patriotic organizations as I have mentioned, 
for instance, the American Legion and Veterans of Foreign Wars— 
the design patents of their emblems. 

The extension of the patent in the Ronson Lighter ease to com- 
pensate the owner because of the proven defection of a Federal judge 
in holding the patent invalid was another exception and also veter- 
ans’ pate nts under the pros isions of the extension legislation enacted 
after both world wars. 

Mr. Bryson. Yes. There was the veteran’s extension, 

Mr. Rost. The veterans’ extension bills which were passed by the 
last Congress. 

Mr. Wiis. But those are the only three categories. Have you made 
a study of that ? 

Mr. Rose. Yes, sir. 

Mr. Wiuiuts. Those are the only three categories / 

Mr. Roser. Yes. There were hearings on broader bills during the last 
session of Congress and they came out with the Veterans Extension 
Act. The thesis of extension of other patents on the broad front was 
rejected. 

Mr. Rocers. We had some testimony before this committee to the 
effect that many of the foreign countries have given extension of 
patents due to war and invasion and things of that character. Have 
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you any comment on the application of that law to foreign countries or 
whether it should be applied tous? 

Mr. Roser. A number of foreign countries have had extension acts. 
They were, however, promptly passed after the termination of the 
war and for the most part were effective for limited periods. A good 
many of them, as was brought out in the testimony Wednesday, were 
reciprocal types of lemislation. They would erant the right of ex 
tension to citizens of other countries only if the countries involved 
granted the same rights totheircitizens. 

Mr. Rogers. Do the pending bills have any su h re procity ¢ 

Mr. Rospr. I do not believe thev do. There IS no use putting it in 
because of the extension acts in other countries, They have ¢ xpired 


ana there would be no purpose for recl pros al pro\ sions 1n this law as 
far as American citizens are concerned because they would not let 
them have the benefit of these expired laws in other countries 

Mr. Rogers. Well. pending bills would apply to foreign patentees. 

Mr. Rose. To foreign patent owners of U1 ited States patents 

Mr. Rogers. Aside from the reciprocity question before us, have 


you any comment as to what effect it might have those othe: 
countries by having this extension / What I mean by that is, it has 
been brought out here that in many instances the patents have expired 
and are now free to the public. Large ( omipahies and smal] conipanles 
have since gone into business with the result that if we extended this 
law there is a possibility that they would be caught in a squeeze. They 
would either have to adhere to the royalt es dem i] ded by the patentee 
or go out of business. In those foreign countries where the extension 
has been added, do you know how that situation worked there? On 
do you have information / 

Mr. Rose. I do not have any direct information as to that and T do 
not have any particular knowledge, but due to the fact that most of 
those countries were closed up tight and occupied during the war and 
the extension laws were passed so quickly after, there was not mucl 
opportunity for the pubhe to get into the field if the patent had 
expired, 

Mr. Rog Rs. What about the countries not occupied ¢ 

Mr. Roser. BE oland was the only coul try that was not yvaded,. and 
they were m a purely wartime economy much more than wv 
Another facto there. is that in the foreign COUNTIES, I do not believe 
that the economies are based on patents to the extent that thev ar ! 
this country. They issue relatively few patents in most of those 
countries, 

Mr. Brys mN. How do the other major countries compare 1) volume 
and numbers of patents with our country 4 

Mr. Rose. We have in this country issued over 21 2 million praate nts. 
There are now in force over 500,000 patents. In the foreign countries 
the total numbers of their patents and their svstems have been run 
ning longer than ours, I do not believe that any of them ru er ] 
million. So, we issue two and a half to three times as many patents 
as any other country in the world. 

Mr. Bryson. We issue nearly as many patents as al 
countries / 

Mr. Rose. ] beheve the total would prove that to be the case. This 
country probably issues as many as nearly all the other countries 
combined. 
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Mr. Bryson. We have been advised that Russia has preceded us in 
many patents. Have you made a study of that ? 

Mr. Rose. I take that as the usual party line. 

Mr. Rogers. Did your committee in arriving at your conclusions 
make any survey as to the number of businesses that may be affected 
if this were extended ? 

Mr. Roser. No, sir. We did not have time, and such a survey would 
be very difficult due to the fact that there are 500,000 patents in ex 
istence today. 

Mr. Wits. Live patents? 

Is it correct that the beneficiaries of this law would be the small 
business as compared to the large corporations who are alleged to hold 
most of the patents? 

Mr. Rose. I think H. R. 4045 would benefit any patent in which 
there could be shown any semblance of return before or after the war 
in a monetary sense. And H. R. 323 is so broad that it amounts prae 
tically to a general extension act. Now, you ask if we had made a 
study. We have not made a study, but you can look around you 
almost anytime, at any item of machinery or item that you use every 
day, and the chances are that some portion of it is covered by a patent. 

So, that as to the patents which have expired in the past 4 years, 
taking that as the norm of the extension that would probably be 
granted if these bills were passed, it is safe to Say that many thousands 
of items would be affected. 

Now, how many people, members of the public or businesses which 
did not have patents on particular items, have gone into those bus! 
nesses’ We do not know, but presumably there have been many in- 
stances of that. 

Mr. Wituis. But this would be in each case where the patent owner's 
rights were impaired—whether he is big or small. Take du Pont 
and General Motors or RCA—they certainly control a lot of patents. 
On the other hand, these corporations derived revenue out of war con 
tracts and their earnings on patents might have been equally impaired 
as the earnings of a small patent owner. 

Mr. Rose. That is true. 

Mr. Bryson. And a greater degree probably because they were 
earning much more money and, of course, the more money they 
earned the heavier their taxes. 

Mr. Wituts. So, when the witnesses say that we must shut our 
minds to the position of big corporations, I am not an advocate of 
big business, nor have I a particular love for any phase of the econ 
omy. But when they say we must shut our eyes to that because they 
got war contracts you must nevertheless know that this law would 
come to their rescue as to their patents that were impaired. It would 
follow from this law that they would increase their huge earnings 
that they got under war contracts. 

Mr. Rose. It is as much for the large corporations as the small ones 
unless they just happened to make items covered by their patents 
during the war. 

Mr. Wixuts. Then they could not make application for this. 

Mr. Rose. We have heard about the inventor being cuaranteed by 
the patent contract of the right of getting a return from his patent 
or the opportunity to get it. We already had a law extending the 
period from 14 to 17 years in 1861. The public has a right under 
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that same contract. The public through the grant of a patent gives 
up the right of manufacture, excluding itself by the grant on the 
theory that it will have the right of free access so far as the invention 
is concerned when the patent expires. The public was injured the 
same as were patent owners by wartime restrictions. Many busi 
hesses had to close due to shortage of mate rl ils and manpower and 
not being protected by patents they cannot get any relief comparable 
to the proposed extension under these bills. So, the vy have a right 
too, at the termination of the patent, which right they have purchased 
by granting the monopoly in the first place, to have access to the 
invention at the termination of the 17 years. 

Mr. CrumpacKker. Let me v0 back to this big-corporation business. 
Isn't there a patent pooling agreement in existence among all thi 
automobile manufacturers whereby a patent controlled by one is 
available to all? 

Mr. Rose. I am not familiar with the agreement under which 
patents are controlled to which you refer except by hearsay. I under 
stand that the members of the National Automobile Chamber of 
Commerce do have an agreement by which after a limited period, 
possibly, 1 or 3 years, the other members of the chamber can utilize 
patented inventions of other members. But I do not know whether 
they make provision for royalty payments in case they do. That 
is as much as I can say on it. I am only speaking from hearsay. | 
do not know the facts of that agreement. 

Mr. Rocers. You represent who / 

Mr. Rose. The American Patent Law Association. 

Mr. Rogers. But generally, patent lawyers” associations are 
opposed to these extensions / 

Mr. Roser. That is a fair statement. Yes, sir 

Mr. Rogers. Is that based upon a study of the impossibility of 
administering law of this type or is it due to the fact that we have 
a number of people sitting around in patent offices retained by a 
vreater class SO far as fees are concerned than those retained by the 
ordinary inventor who only has a few patents. Does that have any 
thing to do with the thinking of the attorne vst 

Mr. Rose. The passage of this bill would give us business. We 
are looking at it from the standpoint of the pub ie interest. We nave 
about. 1,400 members in our association and I dare Say 1,000 of them 
represent small inventors and small business. 

Most of the attorneys do not represent big business because there 
is not that much big business. Our principal business, speaking of 
patent attorneys generally, is in obtaining patents rather than seek- 
ing to avoid patents. 

lf you represent a client that wants to manufacture something and 
you find a patent in the way you insist on determining whether that 
patent is valid and you might hope to determine it is invalid because 
it is on the other side of the fence. 

But I think I can honestly say that the patent lawyers of the 
country are opposed to this legislation. not because t will benefit 
one type of client over the other, since we have both types in every 
office and we would have to take sides amongst our clients to adopt 
one position or the other as far as monetary return is concerned, but 
because we have felt that the policy established in 1861 is the correct 
one for the patent system of this country. The Congress has felt so 
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for 90 years and all extension bills providing for extension of patents 
because ot paucity of return or losses caused by shortages of materials 
in war, have been rejected by the Patent Committee of the House. 
There have been many hearings. This is not a new thing at all. What 
I am saying has been said before by representatives of the American 
Patent Law Association and by many other legal groups in the country 
as well as representatives of manufacturing groups. 

Mr. WILLIs. Was there similar legislation after World War 1 / 

Mr. Rose. There was a Veterans’ Extension Act in 1925, but I do 
not know whether there was a proposal after World War I for the 
general extension of patents, There have been a number of bills 
following World War II. 

Mr. Wiuuis. Of course, we did not have the tvpe of control during 
World War f 

Mr. Rose. The First World War was short in the Impact on the 
national economy and there would have been little demand for it. 
It would only be a year or so. 

Mr. Bryson. It would be the feeling of your association and others 
that the enactment of legislation of this type would tend to impair 
or break down or weaken our world-famed patent system / 

Mr. Rose. We think it would. We do not think patent owners 
should be treated as a class for special privilege aside from the grant 
of the patent for which the Constitution has provided. We think 
patent owners should stand in the same rain as others stand in during 
war. They may be hurt a little more or a little less depending upon 
circumstances, but since the basic right granted by the patent, which 
is the right of exclusion, was not the thing that was curtailed by the 
wartime regulations and shortages, but only the opportunity to pro- 
duce which was leveled against all industry alike, we feel that the 
patent owners should not be placed in a special class. 

You might have two vending-machine businesses, one engaged in 
the manufacture of a patented machine and the other an unpatented 
machine. Assume they both closed up and went into the war effort 
filling war contracts. And then after the war they both started in 
business again. When the man who operates under a patent resumes 
normal business he still has that protection. The other man has to 
start up in a field of free economy and he mary find it much harder. 
We feel that all of them are war casualties and that it is the fortunes 
of war and not a matter calling for special consideration of patent 
owners. 

I would like to touch briefly on those principles in H. R. 323 with 
regard to grant of a royalty-free license to the Government. 

Mr. Bryson. We would like to have some special comment in view 
of this textile man here. 

Mr. Roser. The association is opposed to the provision in H. R. 323, 
section 1 (a), that the granting of a license to the United States with 
out payment of royalty or at a nominal royalty should be a reason 
for extension of the term of a patent. Such a proposal was the subject 
of H. R. 6607 in the Kighty-first Congress, which was opposed by the 
association at hearings held by this committee. 

Many patent owners during the period of hostilities offered rovalty 
free licenses to the Government. Others were requested to grant such 
licenses where the Defense Department wanted to get secondary 
sources of supply. In most of those cases of the latter type, in which 
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class Mr. Hooper's patent is, the compan! es were given war contracts 
and kept busy to their full capacity so that except for the loss of 
royalty whic h they may have ch: irged up they did not suffer business 
wise. There was no civilian business anyway due to shortage of ma 
terials and other reasons. 

Following the war It was expected, | believe, by both the Govern 
ment and the companies involved that these contracts granting royalty 
free licenses would expire with the shooting war. Unfortunately, there 
was inept language used in them and they did not expire as expected, 
because the state of war still exists. 

I was in the office of the Judge Advocate General of the Army and 
we received a number of these licenses, so | speak with some know ledge 
of the facts. It wasthought that the end of the war would come within 
6 months of the end of the shooting and that is why you find these 
clauses in there for the duration of the war and 6 months. So, these 
licenses have continued in force far beyond the time orginally intended. 

In the Righty first Congress, last August, there was enacted Public 
Law 694, which gave the head of any department the right to cancel 
or revise any such royalty free licenses in view ot changed condit lOnS. 

Mr. Wituts. That originated before this committee. 

Mr. Rose. Yes, sir. This committee sponsored that bill although it 
happened to be a Senate bill which Was approved ; there Wis a House 
bill of similar language. 

Mr. Bryson. It was passed August 16, 1950. 

Mr. Rose. That is right, sir 

I say in my prepared statement it is probable that many of these 
licenses have been revised, but since writing my statement I was able 
to get a little more information on the subject and find that very few 
peop le who oran ted roy alty free licenses to the Government have ip 
plied for relief under Pub lic Law 694. 

Mr. Bryson. They had a right to do so under the law ? 

Mr. Rosr. Yes. But why they did not, I do not know, 

Possibly bec auuse the license was not being exer Ised by the Gove} h- 
ment in many cases. I think Mr. Hooper mentioned that they did not 
recog! 11Ze th: il the license was still in effect. therefore that may he the 
reason he did not apply. That is a matter of individual view and a 
matter for the individual in apply ing or not applying for relief. 

Mr. Bryson. Were his patents enforceable against his competitors 4 

Mr. Roser. His patents were enforceable against his competitors for 
civilian uses 1n the commercial field | hroughout the pel 10d of the shoot 
ing war if there was any production other than for the Government 
for war purposes. They have been enforceable every minute of the 
time that the royalty-free license to the Government has been in effect 

gainst any processor for civilian use other than those who may have 
specific license from the patent owner. His patents and all such li 
censed patents have been in force against the public except for produce 
tion for the Government or by the Government. 

However, the Important fact to keep in mind as to such licenses 
is that only the Government and not the general public was relieved 
from the obligation to account to the patentee for production during 
the term of the license, so that to extend the term of any patent ol 
this ground as proposed in H. R. 323 would result in extending the 
term of potential liability for infringement by the public for an addi 
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tional period, whereas the public has never been relieved of that 
ability for a commensurate period. 

H. H. 325 further provides that no patent extended under the act 
will be enforceable against the Government for the extended period. 
Thus, if these provisions were adopted we would have the anomalous 
situation of the Government being the sole beneficiary under the license 
and the public and not the Government being solely liable for in- 
fringement during the extended term. This would be similar to pro- 
viding that A’s neighbor on the right should be liable for damage to 
A’s property caused by his neighbor on the left in the exercise of a 
free easement given by A to the neighbor on the left. 

If any relief is to be given to those patent owners who granted 
royalty-free licenses to the Government for the duration of the war, 
it is suggested that such relief should be by way of providing that 
the Government should be liable for infringement of such patents 
for the period following the end of hostilities, and that compensation 
should be paid for any use of such inventions by the Government 
during each period, regardless of the existence of such a royalty-free 
license, or from such a date and under such conditions as would be 
equitable. However, the public should not be saddled with additional 
periods of patent liability simply because these licenses to the Gov- 
ernment remained in force longer than originally intended. 

In view of the fact that the association is opposed to the entire 
principle of the bills under consideration, no detailed analysis of 
individual provisions has been made. However, it is noted that if 
the committee should decide that some extension of the terms of 
patents is warranted, substantial revision of the bills would be neces- 
sary to set up proper safeguards against wholesale extension of 
patents and to place a maximum limit on the duration of such exten- 
sions, as well as the number thereof which may be obtained in a given 
Case. 

In conclusion, it is reiterated that the American Patent Law Asso 
ciation is opposed to the principle of extension of the terms of patents 
as proposed in the bills under consideration, as such extensions are 
not believed to be in-the public interest or in the interest of the patent 
system in this country, and as being contrary to the established policy 
of the Congress against extension of the term of the patent grant. 
It is felt that if any particular instance of such great loss or hardship 
is brought to the attention of the Congress as to demand remedy, the 
proper remedy should be by way of special legislation restricted to 
the individual patent or patents concerned, rather than general legis- 
lation of the character proposed in these bills. 

Mr. Bryson. Thank you, Mr. Rose. 

They evidently have a quorum over there. Is there any other wit- 
ness here who has not been heard ? 


Mr. Thomas H. Brown. 


STATEMENT OF THOMAS HAYWARD BROWN, CHIEF OF THE 
PATENT LITIGATION UNIT, DEPARTMENT OF JUSTICE 


Mr. Bryson. You have not testified before ? 
Mr. Brown. Not on this bill. 
Mr. Bryson. Maybe on the revision? 
Mr. Brown. Yes, sir. 
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Mr. Bryson. All right, sir. 

Mr. Brown. I might say that the Department of Justice does not 
favor these bills. 

Mr. Hoxie of the New York Patent Law Association and Mr. Rose 
have gone into the factors which have been set forth in the letters of 
the Deputy Attorney General to this committee so fully that I will 
only speak briefly to recapitulate. 

The Department feels this is class legislation. It seeks out the 
manufacturer who has a patent and gives him benefits where a manu- 
facturer equally as meritorious who has no patent is not going to 
benefit. We feel the 17-year patent grant provided for in our present 
law is a reasonable compliance with the constitutional provision for 
the grant of patents for a limited time to promote the progress of 
science and the useful arts. 

As pointed out by Mr. Rogers, a patent does not gi 
the right to make himself. In terms the patent grants this in that 
it gives to the patentee the right to exclude others from making, using, 
and selling or importing into this country. During the last war the 
patentee could stop importation even though he could not manufac- 
ture here. He could stop the importation of these vending machines 
and the like across the Mexican border or from South American factor- 
ies where importation into this country should not be in accordance 
with his patent. He may not have a patent in the South American 
countries. He could stop the importation of that patented article 
to this country. He has always had the right to exclude. That right 
was never taken away from him and never lifted during the war. 

The lack of materials fell on those who did not have patents as 
well as those who had patents. 

Mr. Wiiuis. During the war we had a great shortage of housing 
construction and, as a result, there were more houses constructed dur- 
ing 1 year than would have normally been the case. As a result of 
that the sale of the patented device might have assumed greater 
proportions than it would have if no interruption had occurred. 

Mr. Brown. It undoubtedly did. That is, there were more sales of 
refrigerators and automobiles. As quickly as the companies got into 
production there were more sales of radio, television, and a thousand 
and one other items after the war than there would have been had 
there been no war at all. 

We would have had a gradual increase in manufacture. There 
would have been economic law in effect that would have kept down 
the market for many of these items during the 4-year period that we 
were engaged in hostilities. 

Now, when due to lack of material for these devices during that 
period, when the war is finally terminated and material becomes 
available, they are manufactured with greater vengeance and greater 
rapidity and more sales. There is a question which cannot be answered 
with a direct yes or no. Perhaps the patentee that had a patent that 
did not expire in 1945 before V.J-day, if it went over for 2 or 3 years, 
he has perhaps made up on the latter end what he lost in the 4-year 


ve the patentee 


period, 

Mr. Wits. Or certainly a portion of it. 

Mr. Brown. Yes. 

The next item in considering these bills is that it would be difficult 
or, perhaps, even impossible to fairly administer. It calls upon the 
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Commissioner of Patents to go into an entirely new field as to the 
extension. He must determine whether or not the patentee was pre- 
vented or impaired and delayed in the normal use of his patent; and 
how much his damage was. 

Heretofore the Patent Office had only to pass on whether or not 
an invention for which patent application was made met the standard 
of invention required by the law. Whether it was new and useful 
and had not been in public use or on sale in the period before the 
invention. These are quasi-legal questions and technical questions. 
But today we are to have all these questions plus the economic questions 
of the amount by which the value was impaired by the war. 

It would be a guess in many cases. 

It would be difficult and impossible to estimate. It would require an 
additional force in the Patent Office to consider this economic aspect 
and that is an additional reason. But the more basic reasons as I 
stated are, class legislation. We feel that already the 17 years is a 
fair comphance with the constitutional provision: that depression, 
war, flood, and fire are unfortunate. They are unfortunate for all 
of us that are hit the hardest but we cannot make whole one who lost 
as a result of the war by provision that will put him where he would 
have been had no war occurred. It seems to us a bad start to try 
to make one class whole as against so many other classes who cannot 
possibly be made whole. 

Mr. Bryson. As we used to say against injuries resulting from act 
of God or the public enemy. 

Mr. Brown. I do not know, sir. That would be a hard one to 
answer. 

Mr. Bryson. Thank you, Mr. Brown. 

We will now hear from Mr. Fritz Lanham who was a former 
Member of Congress and a former colleague. 


STATEMENT OF FRITZ LANHAM, FORMER MEMBER OF CONGRESS 


Mr. Lanuam. I am glad always, Mr. Chairman, to comply with 
the wishes of this committee. My remarks will be a personal and 
individual statement based upon my conclusions from the study of the 
subject matter through many years of legislative experience. 

The proposal of the pending bills represents a radical departure 
from our long established patent policy. Such proposals have been 
opposed consistently and uniformly by the Department of Commerce, 
of which the Patent Office is a part; by the Department of Justice; 
by the Patent Law Associations and the patent fraternity generally. 

Now, I think there is some misunderstanding with regard to patents 
that have been extended. In that regard I believe my statement will 
be accurate. Let us look back to 1861 when the patent term was 
extended from 14 to 17 years, which was quite an advantage to 
patentees because in those early days of the Republic communications 
and the operations ot business were necessarily greatly restricted. 

What patent terms have been extended’ We have extended design 
patents for certain patriotic societies and organizations in order that 
theiremblems might not fall into the hands of those who do not belong 
to those respective organizations. 

We have extended patents for the protection of the boys in the 
service in the two World Wars, and in World War I, by reason of that 
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legislation. I think I am correct in stating that only six patents were 
extended. 

A reference has been made to the case of the Ronson lighter—the 
Arts Metal Co. I conducted the hearing with reference to that matter 
and it Was not an extension of a patent. A Federal judge, subsequently 
removed, held the patent invalid and for 4 or 5 years other concerns 
used that patent which would have been an infringement if the patent 
had not been declared invalid. But, by reason of disclosures of certain 
unwarranted judicial action and after further research, the same court 
subsequently restored the validity of the patent and, consequently, 
the legislation with reference to the Ronson hehtes wis s miply to give 
the company the 17-year period by restoring the right they had been 
unproperly denied for a few years. 

Now. insofar as incentive is concerned, I do not think that can be 
regarded as impaired. We have a great backlog of applications for 
patents now pending. We have carried on this policy of not exte nding 
patents through all these years, yet ours 1s the outstanding country 
of the world in expressing Ingenuity as represented in these patents. 

I want in this brief statement to call attention to a statement I 
made 4 years ago before this committee when a somewhat similar 
bill was under consideration. I said: 


Businessmen have to know when these various inventions are going into the 
public domain in order that they may plan for the conduct of their business 
upon that certainty; and this further is true in that regard, that most inventions 
are improvements upon former inventions and unless the industry which has 


planned to produce with reference to such improvements knows when it can 
begin its operations, without having to pay royalty to the underlying patent 
extended, it makes for an uncertainty that would jeopardize our whole industrial 


structure 

And I note that in that same hearing there was a statement presented 
by Mr. William C. Foster, Acting Secretary of Commerce, setting 
out other reasons why extensions should not be granted. I call your 
attention in amplification of my former testimony to what the then 
Acting Secretary of Commerce had to say in that regard t years ago: 


Considerable industrial activity is based on the certainty of the cerm of the 
patent monopoly, and of the date of expiration of the patent Hence the ex 
tension of the patent term will tend to upset existing contractual relationships 
based upon the patent monopoly 

In many instances the terms of licensing agreements are based upon an 
amortization of investment which is to some extent predicated upon the ex- 
isting statutory terms of patents Moreover, it frequently happens that de 
velopments are undertaken and industries built up in anticipation of the ex- 
piration of a patent term when the teaching of the patent becomes freely 
available to everyone. Licenses, in the absence of contrary agreements. ter- 
minate with the expiration of the patent , 

The Congress has shown by its actions in the past that it is reluctant to 
enlarge upon the grant of patents Patents originally were granted for a 
term of 14 vears In 1836 provision was made for a conditional extension of 
7 years, which proved unsatisfactory and was abolished in 1861, when the present 


17-year term was set * * * 


So, it has been consistently contended by the Government depart 
ments and the patent law associations and the patent fraternity that 
you disturb and disrupt business by the extension of these patents. 

Naturally, the patentee would like to have his patent, like Tenny- 
son’s brook, go on forever. But this would be very disturbing to 
American business and it is not in keeping with our patent policy 
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established through so many years, which has made this Nation of ours 
industrially and otherwise the outstanding nation of the world. 

Mr. Bryson. Thank you, Mr. Lanham. 

The committee will leave the record open for 10 days for you gentle- 
men to amplify your previous statements or to file supplementary state- 
ments if you would like to. 

Mr. Foorr. Mr. Chairman, I have come some distance and have been 
here 3 days waiting an opportunity to answer some of this opposition. 

Mr. Bryson. You did not testify ? 

Mr, Foorr. I did testify in favor of the bills, or in favor of H. R. 
4054. ; 

Mr. Bryson. You may file a supplementary statement if you wish. 

Mr. Foorr. There is no substitute for an oral presentation and I 
would like to have the opportunity to present briefly, orally, a rather 
brief statement I have here trying to answer this opposition. 

Mr. Bryson. Well, we will have to insist on it being brief and we 
will make this exception in your case. You are the only one who has 
asked for rebuttal. 

Mr. Foorr. Thank you, Mr. Chairman. 


SUPPLEMENTARY STATEMENT OF FREDERICK D. FOOTE, ALLOYS 
DEVELOPMENT CO., PITTSBURGH, PA. 


Mr. Foore. It is difficult, of course, to know precisely what to say in 
answer to such opposition as we have heard this morning because in 
some respects I have never heard more misinformation put into the 
record than I have heard in testimony presented here by the opposition. 

I think it is fair to say that you gentlemen should be very certain 
that the things that go into the record are factual. They are not factual 
with respect to what has happened abroad. 

There has been no disturbing of business because of extensions made 
of foreign patents in all the large industrial countries, except our own 
country. There is no opposition here today on the part of business to 
the extension of patents. This is very significant. 

The companies who have licenses under my patents are not here to 
oppose these extensions though they will have to continue to pay royal- 
ties. They recognize that what we have done gave great impetus to 
their industry just as invention is supposed to do and they are willing 
that our patents should be extended. They are willing to carry on 
paying the royalties and I might add that in this country, at least, 
anyone has been able to have a license under our patent who asked for 
it. Further, of the several companies who are interested with me in 
producing this patentable material, none is here to oppose it. 

With reference to our extensions abroad, the companies who had 
licenses in Great Britain, have assisted us in getting our extensions 
in that country and not because they have used these patents as 
monopolies. . 

Mr. Wutu4ts. In the case of your patent, the manufacturer you 
speak of, does he have the exclusive right to manufacture? _ 

Mr. Foorr. He had the exclusive right but recognizing it was of 
benefit to the entire industry he let anyone make the product in the 
industry because it was introducing a new development in the in- 
dustry. He had an exclusive right but he gave it up. So there is no 


monopoly. 
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Mr. Wituis. Others are actually engaged in the production ? 

Mr. Foorr. Yes. And on an equal basis. I regret Congressman 
Walter was prevented from reading his statement for the record. 
That statement would have answered many arguments against the bill. 

Mr. Bryson. We have his statement in the record and, of course, 
Congressman Walter stands in very high regard in this committee. 
He is one of the ranking members and we will give due regard to 
what he has said. 

Mr. Foorr. I think, perhaps, the members may be interested in 
what he has said. 

Mr. Bryson. They will have access to the testimony. 

Mr. Foorr. Do you prefer I should not quote from him ? 

Mr. Bryson. I don’t wish to object to quoting from one of our col- 
leagues to us. 

Mr. Foorr. He outlines a statesmanlike approach to this whole 
matter. I am impressed with his statement. 

Mr. Bryson. All right. Proceed. 

Mr. Foore. First, a highly legalistic argument was made by Mr. 
Hoxie which said in effect: “A patent is merely a right to exclude 
others, and that right is not impaired by material shortages.” 

If that legalistic concept truly expresses the philosophy of our 
vaunted patent system, then it has become a hollow mockery. Opposed 
to this, I would place the statesmanlike concept of Representative 
Walter. In his statement, he said: 

No one seriously questions the wisdom of protecting the inventor through an 
effective patent system. We must not fall into the fallacy, however, of regarding 
the patent as a gratuitous grant from a generous sovereign. The inventor has 
bought his patent right by disclosing his invention, so that after 17 years of 
enjoyment by him, the invention can be freely enjoyed by the public. * * * 
It is a basic princivle of jurisprudence that he who grants a right, also impliedly 
covenants that he will not deprive the grantee of the enjoyment of that right 
If a landlord grents a 17-year lease and then prevents the tenant from enjoying 
the last 4 vears of the lease, the law requires restitution. This principle seems 
to prevail in all fields of law with which I am familiar. 

I ask you, which expresses basic justice: the statesmanlike »pproach 
of Congressman Walter, or the highly legalistic approach of the op 
position? If there were any question about it, the latter have rendered 
their whole opposition ridiculous when they argue that the bill pro 
ceeds on the theory that “a patent gives an assurance of profit.” 
Nothing could be further from the truth. The bill merely says that, 
if the Government destroys 414 vears of the 17-vear right which it 
granted the patentee, then in all fairness the Government should extend 
the patent for 414 years. This is essential to preserve the integrity of 
our patent system. 

Secondly, it was argued that the bill would be discriminatory because 
it singles out the patentee for relief and ignores all others who were 
injured by wartime restrictions. I believe that the fallacy of this 
argument has already been exposed. The difference is that the patentee 
in effect has an agreement with the Government in which he is giver 
a 17-year right. The only question remaining is whether that limited 
right shall be an effective one or a nominal one. The answer to the 
question has been given emphatically by the 16 foreign countries which 
have said that justice requires that patents be extended when they 
have been impaired by the sovereign which granted them. Can it be 
that this sense of justice is alive only in foreign countries? In the 
words of Congressman Walter: 
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I believe that it is high time that the law in this country should do justice 
along similar lines. 

Particularly is this true at the present time when the cry of our 
military advisers is “Invent or die.” 

Thirdly, it is objected that the bill would present an “administrative 
problem” to determine the term of the extension. I believe that this 
objection is based either on shallow reasoning or on inadequate com 
prehension of the bill. In answer, I would quote the clear and precise 
analysis of Congressman Walter who says: 

I wish to point out that the bill does not embarrass the Commissioner of 
Patents by asking him to exercise any discretion, a power which he has never 
sought. Once he has determined, as a fact, that the patentee’s enjoyment of 
his patent has been “prevented, impaired, or delayed” by governmental restri 
tions, then the patentee is entitled, as a matter of law, to a commensurate ex- 
tension of his patent. For example, if a patented composition or alloy could 
not be made during 4 years of World War IL because some element essential to 
the manufacture was denied by Government priorities, then the patentee is 
entitled to a 4-year extension. Similarly, if the use of the patent was impaired 
to the extent of 50 percent during each of those 4 years, then the extension would 
be for 2 years. If the patent owner has not been injured, obviously he is 
entitled to no redress, and the bill provides for none 

But, it is further objected, the standard for determining the per 
centage of impairment is the “normal economic return” which would 
“require the Commissioner to estimate or speculate.” This, gentlemen, 
is sheer nonsense. Again I quote Congressman Walter: 


In determining the extent of the impairment, the “normal economic return’ 
is adopted as the principal criterion, This is not a new or untried standard 
It is borrowed from the provisions of section 722 of the 1940-45 excess-profits 
tax law, which permitted the taxpayer to reconstruct a normal standard of 
earnings if his actual base-period earnings were affected by certain specified 
abnormalities. 

I submit, gentlemen, that if this formula was good enough for the 
exacting requirements of the tax law it is not too indefinite or too 
speculative for determining the period for which a patent should be 
extended. 

Now, having disposed of the basic objections raised to the bill, let 
me say that I agree with two points made by the opposition. 

First, H. R. LO54 may be too restrictive in that extensions should 
not be confined to those which would redress the effects of material 
shortages alone. I would favor the amendment proposed by the Pat- 
ent Equity Association to amend lines 8, 9, and 10 of section 1 to read 
as follows: 

1945, inclusive by reason of Government restrictions, prohibition, priorities or 
allocations 

There were cases where the manufacture of certain patented articles 
was prohibited during the war, not because of materials shortages 
but to conserve manpower. 

Second, I agree that the “revival,” as distinguished from an “ex 
tension,” should be limited. I do not think, however, that revival 
should be completely ignored merely because (Congress has delayed 
legislation in this important field. The only logical objection to 
revival is that a company may have begun manufacturing without 
notice that the patentee may be given relief. But from these bills 
and from the present hearings, there will be notice of pending legis 
lation. 
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I suggest that revival be limited to patents unexpired at or about 
the present date. This can be accomplished by adding at the end of 
section 2 (e) of H. R. 4054 the following words: 
or, if the subject patent had expired prior to July 1, 1951 


The Cor-Ten patents in which I am interested do not expire until 
July 1, 1952, about a year he nce, but | do not believe ] should be de 
prived of relief if, by chance, the legislative processes should require 
another year to elapse before the necessary relief can be enacted into 
law. 

Thank you very much, Mr. Chairman, and thank you for the pris 
ilege of filing additional statements, which we shall do now we have 
had an opportunity to hear the opposition. 

Mr. Bryson. All right. sir. And that ruling applies to others 
similarly situated. 

That closes the hear ing. 

(Whereupon, at 12:15 p. m., the hearing was closed.) 








APPENDIX 


ADDITIONAL STATEMENT SUBMITTED By FREDERICK D. Foor! 


The record should be corrected as to certain misstatements made by speakers 
opposing the bill 

As to the foreign laws, it was intimated (1) that few foreign countries have 
such laws, (2) that in those countries the original patent term may have been 
shorter than ours, (3) that their procedure for extensions is expensive, and (4) 
that they involve administrative difficulties. Each of such allegations is untrue 
within my own knowledge, and I have had considerable experience with the 
foreign patent-extension laws 

In the first place, such laws have existed in practically every foreign country 
which is important industrially The schedule submitted with my original 
presentation lists 15 such foreign countries, including Great Britain. The out 
standing exception is Canada, which traditionally follows the action of the 
United States 

Secondly, in most of those foreign countries the original term of the patent is 
as long or longer than the 17 years used by the United States It is 20 years in 
France, Belgium, Spain, and Hungary: 18 years in Austria, Holland; and 17 
years in Denmark, Norway, and Sweden. In Great Lritain and most of the 
british Commonwealth, the original term is 16 vears, just 1 year less than our 
own. Beyond these original terms, the patents may be extended for periods 
varying from 4%4 years to 10 years. These facts, too, are shown in the schedule 
which I submitted 

rhirdly, in none of the countries where I have applied for extension of my 
foreign patents was there any complicated or expensive procedure In fact, 
the costs were quite nominal. 

Fourthly, the foreign countries have not experienced any administrative 
difficulties. Some speakers before your committee mentioned the difficulties 
that would face our Patent Office if hundreds of thousands of applications should 
be made for patent extensions. Such estimates are obvious nonsense, because the 
great majority of patentees were not injured and many were positively benefited 
by the War. A proper index is the actual experience in these foreign countries 
In Great Britain, 5,020 applications were filed, of which 1,678 were granted by 
the end of 1950. Even assuming that the United States has two times as many 
patents as Great Britain, it does not follow that two times as many patentees 
were injured here as compared with the more stringent war-economy of Great 
britain. The probabilities would seem to be that, under a patent-extension law, 


our experience would approximately duplicate that in Great Britain 

As to the position of Government departments, it is significant that the Patent 
Office does not oppose the bill, and that the Departments of Commerce, Agri 
culture, and Interior do not take any position. Only the Department of Justice 


tic arguments that had 





appeared in opposition, and reiterated the same le; 
been heard before, including certain incorrect generalizations regarding the laws 
of foreign countries The treatment accorded by some of the departments to 
patentees (see the Hooper case) should not lend much weight to their s.iate 
ments in opposition to the bill 

As opposed to these legalistic arguments, buttressed by incorrect data on 
foreign countries, I commend to the committee’s careful attention the clearly 
reasoned and statesmanlike statement submitted by Representative Walter at 


the beginning of the hearings 
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MAGNESEAL Co., 
Chicago, fil... June 27 1951 


Hon. JOSEPH R. BRYSON, 
Chairman, House Judiciary Subcommittee No. 3. 
Washington. D. ¢ 


Dre,ak Mr. Bryson: My name is Charles D. Magnesen. I am president of the 
Magneseal Co. We are engaged in the manufacture of food caps and resealable 
bottle caps, and have employed as high as 48 people 

I am emphatically in favor of a patent-extension law such as H 
ll give me a chance to secure the benefits of a 17-year patent 


R. 323, be 
cause it wi Which 
I thought I was getting when I obtained my various patents 

I have not been able to use certain of these patents for the following reasons 

During the last war, the Government refused to let us manufacture two-piece 
caps for resea!l for bottles and cCHusS for food Consequent ly, we Wish to nform you 
that we only had approximately 12 years’ patent protection, whereas we should 
have had 17 years. 

Kindly do all possible to have this patent protection extended 
as other firms in a similar position 

Yours very truly, 


for us as wel 


MAGNESEAL Co., 
(CHARLES D. MAGNESEN 


PRESSED METALS OF AMERICA, INC., 
Port Huron, Mich, July 5, 1951 


Hon. JoserH R. BRYSON, 
House Office Building, Washington, D. C 
DEAR Mr. Bryson: This is to advise you that it is our opinion that the legis- 
lation now being considered by the House Subcommittee on Patents in regard 
to the extension of the original terms of patents would be no more than fair 
to the patent owners. This legislation has as its purpose the extension of patents 
where the use, exploitation, and where loss in revenue Was prevented or delayed 
by reason of Government restrictions during World War II 
It is our hope that you will decide in favor of the bill considered most just 
of those that are now pending before the subcommittee 
Yours very truly, 
PRESSED METALS OF AMERICA, IN¢ 
J. W. LEIGHTON, President 


Lake City, Minn., June 26, 1951 


Hon. Josepu R. Bryson, 
House Office Building, Wash noton,. D.C 


Dear Mr. Bryson: This letter has reference 
House dealing with the extension of patents where the use of the patent 
restricted or suspended entirely 
stricted since the deciaration of a national emergency 

Personally, I do not like to ask for favors for business or 
legislation I think being left alone would benefit business the most However 
there is no question but that the curtailment of production of certain patentes 
articles has resulted in a loss of income to putent owners and has been a serious 


to the bills introduced in e 


during the war and where use has been re 
December 16, 1950 


for any special 


handicap to development work 
It appears that provisions should be made for granting extensions of patents 
on articles where normal use of the patent was in any way impaired I believe 
that H. R. 328 and H. R. 3231 merit earnest consideration, and | hope that 
gress will work out the proper legislation to take care of the situation 
Yours very truly, 


Con 


W. C. CHENEY 
Vice President 


Copy to Hon. August H. Andresen. 
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SHovuP VOTING MACHINE Corp., 
U vion City, N. J., June 20, 1951. 
Hon. JosepnH R. Bryson, 
House Office Building. Washington. D. C. 

Dear Mk. Bryson: We understand that Subcommittee No. 3 of the Judiciary, 
of which you are chairman, is holding hearings on bills H. R. 323, 3231, and 4054, 
relating to the extension of patents 

We are particularly interested in the enactment of H. R. 323. Our company 
owns basic patents for voting machines, and during World War II our licensee 
had to suspend the manufacture thereof by reason of orders of the War Produe 
tion Board, with a result that there was a suspension of payment of royalties 
for a period of about 4 years. At the present time our licensee is again con 
fronted with a similar situation due to the restriction on the use of certain 
essential materials 

We respectfully ask that this bill receive your favorable consideration 

Respectfully yours, 
SHoup VoOring MACHINE Corp 
WALTER LEICHTER, Secretary 


Hon. CHAUNCEY W. REED, 
House Office Building, Washington, D. ¢ 

Deak Mr. Reep: I am writing you in reference to the pending bills, H. R. 3823, 
H. R. 3231, H. R. 4054. I am in favor of the passage of whichever one of these 
bilis seems the most likely to pass, for the following reasons: 

If there ever was a “forgotten man,” I believe he is the inventor. If he invents 
something extremely novel, its popularity arrives after the period of patent 
life has expired. If he invents anything with less novelty, the extent of his 
contribution is questioned. 

If the professional inventor wishes to sell a patent, he cannot treat the income 
as capital gain, but if a speculator sells a patent, he can treat the income as cap 
ital gain. The inventors of this country not only deserve, but actually need, 
any support and improvement they can get from the Government in order to 
make the business of inventing financially profitable 

If you would like a further explanation of one side of this situation, I would 
refer you to Capt. George N. Robillard’s article, Are We Stifling the Inventors? 
which appeared in the June 9 issue (distributed on June 6) of the Saturday 
Evening Post This article set forth the neglect of the inventor from the stand 
point of national defense. A similar article could well be written on the neglect 
of the inventor and its effect on national growth 

Yours very truly, 
A. Y. DopeGe. 


H. H. RowerTson Co., 
Pittsburgh, Pa., June 21, 1951 
Hon. CHAUNCEY W. REEp, 
House Subcommittee No. 3 of the Judiciary, 
House Office Building, Washinaton, D. C 

Dear Mr. Reep: Patent law modification bills Nos. H. R. 323, H. R. 3231, and 
H. R. 4054 have come to our attention 

This letter is being written with the purpose of impressing on you our feeling 
that modification of the patent law as indicated by the proposed bills would 
be a fair and just procedure. Positive action of this nature should be taken 

The promotion, exploitation, and development of certain of our patented prod 
ucts has been seriously impaired, both currently and during the period of World 
War II, by governmental restrictions which have affected net only raw-material 
supplies but also end usage of the finished product 

Because of the fact that present restrictions placed upen industry are almost 
as impairing to progress in the exploitation of patents as were the restrictions 


of World War !I, any bill on this subject should also consider this current period 
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of emergency as worthy of credit for addition to the useful life of a patent 
Che above is respectfully submitted with the request that it be given careful 
consideration during the current hearings on these bills 
Very truly yours, 
A. W. CorrMan, 
Vice President, Research and De velopme ni 


New YORK 22, N. ¥ Ja Ie, IF 
Hon. CHAUNCEY W. ReeEp, 
House of Representatives, Washinaton, D. ¢ 
DEAR Mr. REPRESENTATIVE: Last September, at my request, you sent me copy 
of H. R. 9366, which you introduced This morning | noted in SS USPQ of 
January 20, 1951, that vou had introduced H. R. 323. sin ir to H. R. 9866 of 
the Kighty-first Congress 


1 am deeply interested in extension of patents, us I became owner of my late 
husband's patent 1,728,660, granted in September 1920 This patent covered 
a weather stripping and was licensed as to rubber rights to a manufacturer who 
made and distributed it in a satisfactory was (Il might add that the patent 


was already 5 vears old when the said manufacturer was licensed thereunder 

In mid-1942 I received a letter from the licensee stating that the War I[’re 
duction Board had restricted them in the manufacture of the product due to 
the rubber situation except for war items, and that, therefore, their report to me 
for the second quarter of 1942 would cover only the stock they had on hand, et 

Thereupon I sold my small cottage in rural Connecticut so I could return 
the city to seek a position 

I contended then, and still contend, that my patent, granted by the Govern 
ment for a term of 17 years, Was not permitted its full term by the Government to 
be used “to make, sell,” etc., thereunder. | have no quarrel with the Government 
us to the stark need for the use of the rubber which would have gone into the 
production of the product, but do maintain that I should have been compensates 
therefor just us those whose buildings 
ment were compensated, all in accordance with article V of the 10 original amend 
ments of the Constitution, since, while the Government did not appropriate my) 


xr other property taken by the Gover 


physical property, it did appropriate, by suppression of the patent, my rights 
thereunder 

I give you herewith a list of the receipts from 1937, for the propose of judging 
that | was indeed impaired by reason of World War Ii 

Royalties received in 1937, $2,212.46; 1988, $2,012.01; 1939, $2,260.45; 1940, 
$2,894.85 ; 1941, $3,299.88 ; 1942, $1,029.19; 1945, $175.52 5 1944, $2,556.20, (my sole 


income that vear, of which $215.79 for tirst three quarters and $2,120.41 for 


fourth quarter, when synthetic rubber was permitted to be ined recvelved 1 
February 1945) ; 1945, $7,148.30; 1946, (9 months), S7.997.49 (patent “expire 
September 17) 

Under the terms of my late husband's wi I, as administrix c. t. a., distrib 
uted 25 percent to another beneficiary Also however, taxes took a sharp 


upturn! 

Therefore, I claim a 2- and 1-year year extension of my patent so that 
I may make up the loss of moneys I suffered by reason of the Government's 
having curtailed the patent rights granted, for a period from April 1, 1942, to 
September 380, 1944 The extension, therefore, claimed from September 17, 
1946, to March 17, 1949. 

As I read your bill H. R. 9366 (I have no copy of your bill H. R. 3238), I 
believe it covers expired patents. 

(I do not need to point out that, although I have no criticism of my licensee, 
as it would have continued to report under the terms of the license agreement, 
it has had the benefit of 24% years’ royalty-free manufacture, whereas I have 
suffered greatly financially. ) 

I sincerely trust that you will be successful in having this bill enacted into 
law, so that those of us who have suffered financial losses through curtailed 
patent rights by the Government may have justice rendered them 

Ver Sir cerely yours, 
BertTHA W. BuRDIN: 
(Mrs. C. C. Burdine) 
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SURNITOL MANUFACTURING Co., 
Boaton., Massa , June 4 195! 
Re H. R. 323, 3231, 4054 


Hon. CHAUNCEY W. REED, 
House Subcommittee on Patents, 
House Office Building, Washington 25, D.C 

DEAR Mr. Reep: Having recently learned of the above bills, we desire to be 
recorded as being in favor of action similar in intent to the bills under con 
sideration. 

We are a “small business’—less than 50 employees—yet we have developed 
items that were patentable and in general use. In one particular instance 
we developed a sputum cup for use in the armed services, who paid no royalties 
either direct or through a competitor whom we licensed on a royalty-free basis. 

Furthermore, the War Assets Administration disposed of their “surplus” 
sputum cups in direct competition to us and at prices excessively less than 
cost of production 

We therefore feel some action such as is contemplated by the above bil 
is entirely worthy of your approval. 

Respectfully, 


x 


BURNITOL MANUFACTURING Co., 
By M. R. CREEsY 


SCULLY SIGNAL Co., 
Cambridge, Mass., July 6, 1951 
Subject: House bills, H. R. 323, 3231, 4054. 


Hon. CHauncey W. REEp, 
House Offiice Building, Washington 25, D. C. 

DEAR REPRESENTATIVE REED: This letter is addressed to you aS a member of the 
House of Representatives subcommittee No. 3. 

The following is a quotation from United States of America vy. Dubilier 
Condenser Corporation (289 U. S. 178; 17 USPQ 154) : 

“In consideration of its disclosure and the consequent benefit to the com- 
munity the patent is granted. An exclusive enjoyment is guaranteed him 
for 17 years, etc.” 

We have created “the benefit to the community” which warrants enjoyment 
of patent protection for 17 years. As evidence of this “benefit to the com 
munity,” methods of fuel-oil delivery which we developed are now being utilized 
by over 1,500 fuel oil companies with a saving of over $10,000,000 annually 
which saving ultimately benefits the consumer. 

However, government regulations will have substantially reduced the period 
under which we effectively enjoved patent protection. During World War II, 
we Were nearly forced out of business by restrictions In 1943 we were reduced 
to three employees. 

We believe that in equity to ourselves and the many thousands o 
economy the effective 


f others 
whose pioneering has meant so much to the American 
term of 17 years should be restored. This can only be accomplished by extending 
the patent expiration dates in accordance with the underlying intent of the three 
bills now before yeu. 


Very truly yours, 
FEF. P. Scunury, President 





New York, N. Y., June 21, 1951 
Re Patent Extension Bills 
Hon. CHAUNCEY W. REED, 
House Office Building 25, Washington, D. C. 

DEAR Mr. REED: I have received from the National Patent Council a brief 
abstract of H. R. 323 which you have introduced, as well as H. R. $231 and 
H. R. 4054. 

I realize that there is justification for efforts to extend patents, the exploita 
tion of which was impaired or rendered impossible by the war. It seems to me 
however, that these proposed bills approach the matter from the wrong 
In all the bills elaborate provisions are proposed for securing an extension as a 


aspec t 








PATENT EXTENSION 115 


result of administrative proceedings in the Patent Office which would require 
the payment of fees, the submission of extensive and voluminous documents, 
long, tedious controversy, appeals, and the like. This procedure might approac! 
the complex procedure necessary to obtain the patent in the first place And 
if a volume of such work were presented the personnel would be swatnped and 
intolerable delays ensue. Quite likely the “old soldier’ would die ere the 
hearings ceased 

The legislation of the proposed type would, I fear, make a happy hunting 
ground in which a practice akin to ambulance chasing would grow up. It is 
quite likely that a barrage of literature akin to that spawned by the advertis 
ing patent agents and the gentry who circularize new patentees offering to 
promote the sale of their patents, would be aimed at the 420,000 patentees having 
patents issued between July 1934 and September 1945. Furthermore, each and 
every time an owner who suffered real or fancied loss of patent income, due to 
the war, would be put to tremendous expense for each individual application fo 
extension of the particular patent involved. The Patent Office is, I believe, not 
properly equipped to process such a mass of material. Without an increase i! 
personnel, regular service—now far behind—-would suffer. The tremendous 
effort would in a large measure be wasted, except in the relatively few cases 
where there was real merit, and substantial damage really ensued 

No matter what is done by the proposed procedures in the Patent Office result 
ing in an ex parte extension, the whole issue will be open for redetermination in 
the event of litigation, certainly when relative to infringement in the Federal! 
courts and quite likely in the State courts in suits on contract. I believe one 
would have to be most naive not to expect that any extensions would be vigor 
ously attacked should the extended patent be litigated. 

There was a period of, say, approximately 3 years, commencing some time 
after May 27, 1941, (proposed by H. R. 4054) and continuing some time prior to 
the November 4, 1945, date proposed in that bill, during which the conditions were 
such that relief might be proper. Inasmuch as the grant of the patent is delayed 
for a substantial period after the filing date and relatively little interference 
With production occured until well into the fall of 1941, it wouid seem that a 
3-year extension would in general suffice. 

I would, therefore, suggest that you and your committee consider legislation 
with a view of providing, subject to limitations to be set forth in the act, a flat 
extension of 3 years to all patents granted on applications filed prior to some 
arbitrary date, such as September 1, 1944, and not already expired. Legislation 
such as that proposed would be simple, and could contain a satisfactory state- 
ment of the conditions prerequisite to obtaining a valid and enforceable ex 
tension and could place directly on the patentee who wished to avail himself of 
the benefit of the 3-year extension the burden of establishing in a satisfactory 
manner that the facts existed. Such an arrangement would at once short 
circuit or bypass the bureaucratic handling of patent extensions by an adminis 
trative body, and avoid all such consideration of extensions with respect to 
patents which could have no added value if they were extended. It would place 
the settlement of the issue in the hands of the court where controversy arose 
or would justify negotiation of private agreements for payment of royalties o1 
sale of patents as though the extensions were justified. 

At the present time there are many thousand owners of individual patents 
who may be led to believe that it would be to their advantage to have their 
patent extended, only to find out that long before the patent would expire with 
a 17-year period it has lost all value, The value of such 20-year patent would 
be automatically completely discounted. 

Adverse effects of war conditions on patent property may arise in cases of 
widely diverse nature, for example: building construction, automobile manu 
facture, and the manufacture of electric toys, were banned Such were most 
adversely affected, and doubtless most reasonable, judicially minded persons 
would agree that these were most entitled to extensions Some arts could have 
a small output while others operated at nearly full capacity and still others 
had a boom operation. 

If all the patents were extended as I suggest, the apparent benefits accruing 
would, to a large extent, magically disappear by passing of time, like fog in the 
morning, While some others have speculative benefits and others real benefit 

The hazard of opposition to the extension in any particular case can well be 
an ordinary business risk not much different from that involved in ordinary 


patent validity and infringement controversies 
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This letter has been rather hastily prepared to outline the proposal, not polish 
off the details. 
Respectfully, 
JOHN M. COLE. 
P. S.—According to a survey I made in 1944, and reported in Journal of the 
Patent Office Society, July 1945, at page 489, approximately 8 percent of the 
patents were issued within 12 months after filing, 20 percent within 18 months 


after filing, 40 percent within 2 years, 70 percent within 3 years, and 90 percent 
within 4 years. 


LAW OFFICES OF BusseER & HARDING, 
Philadelphia, Pa., January 19, 1951 
Re H. R. 323 


THE HONORABLE THE CHAIRMAN OF THE COM MITTEE ON THE JUDICIARY 
House of Representatives, Washington 25, D. C. 

Sir: There are serious objections to the enactment of this bill introduced by 
Mr. Reed of Illinois even if amended as below recommended. It is not intended, 
however, in this letter, to specify such objections; but, assuming that it should 
receive favorable consideration, it requires, for clarity and to with certainty 
effect its purpose, amendment substantially as stated hereinbelow 

Reference is made to section 6 (c), particularly to the term “article or device” 
on line 11 of page 6 

This term is both ambiguous and inadequate. The patent laws do not provide 
for patenting articles or devices by such names. Section 35, U. S. C. 31, R. 8. 
4886, defines inventions that are patentable, namely: Any “new and useful art, 
machine, manufacture, or composition of matter.” 

The term “article or device” may or may not include machines. It may or 
may not include compositions of matter. It certainly does not include arts 
(processes or methods). 

“Arts” (processes or methods) are not made or sold. They are only used 

Hence, on line 11 of page 6, “article or device” should be changed to read 
“machine, manufacture, or composition of matter.” 

And to the end of the paragraph, following line 16 of page 6, should be added 
the following: “*; nor shall anyone who, after the date of expiration of the 
patent and before the date of its extension, shall have used an art which would 
have infringed the patent had the patent been in force be liable for infringement 
of the patent during such period.” 

Section 6 (¢) requires amendment in other particulars. Referring particularly 
to the same section 6 (c), lines 21-25 of page 5: 

“Rights under a patent may include the right only to ‘make and use’, or the 
right only to ‘make and sell’, or the right to ‘make, use, and sell’, a machine, 
manufacture or composition of matter; or merely the right to ‘use’ an art 
(process or method).” 

Therefore the following changes are suggested : 

Page 5, line 21, after “manufacturing” insert “, selling or using.’ 

Page 5, line 23, change “and” to “or.” 

Page 5, line 25, change 

Respectfully, 


‘ } 


‘manufacturing” to “manufacture, sale, or use.” 


FRANK S. BUSSER 


CHIcaGo PNeuwatTic Toor. Co 
New York, June 29, 1851. 
Re opposition to H. R. 3231, 4054, and 3238 
Hon. JoserH R. Bryson, 
Chairman, Subcommittee on Patents, House of Representatives, 
Washington, D.C 
Dear Mr. Bryson: I am writing to record my opposition to the above three 
bills, all of which have a common purpose of extending patents owned by corpo- 
rations where there was some impairment of the use of those patents during 
the war 
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In order that vou may be advised of my interest in these matters let me state 
first that this company is engaged in the manufacture of a wide variety of indus 
trial products, including pneumatic and electric tools, Diesel engines, com 
pressors, rock drills, oil-well drilling tools, etc. In the fields in which we operate 
we hold patents of our own, and there are patents held adversely to us. We 
would derive some benefit from the legislation on some of our products 

My primary objection to the legislation is the uncertainty it would create il 
the operations of this company. We have been engaged since the war in a large 
program of plant expansion with a view of expanding the production of present 
products and adding new ones. Such a program requires long-range planning, 
including the study of the patent situation as to each new product we contem 
plate making and as to any changes we contemplate in present products. Pass 
age of any one of these bills would throw our program into a state of confusion 
We would not know what patents might be extended or for what terms, and i 
would be extremely difficult and in some cases impossible to proceed with our 
plans in view of this uncertainty. The passage of any one of these bills would 
therefore result, so far as this company is concerned, in a sharp curtailment 


of our expansion program. It is my belief that there are a sufficient number 
of other companies who would be similarly affected as to result in danger of 
curtailment of development to such an extent as to impair the national economy 

My second objection to this legislation is also based on its uncertainty, but 
from another standpoint. Patent suits are notoriously expensive and require 
months of preparation in order to prove what on its face looks like a simple 
question of whether a particular patent is being used in the apparatus accused 
of infringement. Under these bills a patentee would have to go farther in many 
cases and prove that a particular patent would have been used by him during 
the war period. Then he would have to prove his hardship and the fact that 
that hardship was caused by the war or Government orders. It seems to me 
that such legislation would produce a field day for lawyers to such an extent 
us to impose a serious burden on industry. 

My third objection to this legislation is that the benefit to be granted bears 
no relation to the hardship which may or may not have been suffered. During 
the war Many companies gave the Government a free license under their putents 
some from patriotic motives and some from Government pressure because of 
the war contracts they were getting. Some companies suffered during the war 
some prospered. Many got Government contracts through which they were more 
prosperous than before the war, although their peacetime patents were not 
used 

In the household appliance field, for example, where patents are numerous 
and where peacetime manufacture was curtailed, all of the big companies, and 
probably most if not all of the small ones, prospered through Government cor 
tracts, yet their patents would be extended indiscriminately with others. This 
is also true of Chicago Pneumatic’s competitors who manufacture products for 
both wartime and peacetime use 

My fourth objection to this legislation is that the benefits to be granted bear 
no relation to the contribution to war effort. This follows from what I have 
just said above in connection with my third objection and I believe needs no 
elaboration 

My fifth objection to this legislation is that it unduly extends monopolies 
Every patent is a monopoly, and in my opinion a very good one in every prope! 
case. However our legal and economic system is committed to the principle of 
competition and I see no reason for extending these patent monopolies beyond 
their present duration Seventeen years now granted in the United States, 
starting from the actual grant, is longer than is allowed in most countries of 
the world and is a long time for any monopoly. This company is not afraid of 
competition, and IT believe that competition is good for the country In my 
opinion the extension of unknown patents for an unknown length of time would 
be harmful for this company and I believe bad for the country 

My sixth objection is that it is class legislation. It singles out a single class 

owners of patents—and endeavors to compensate them al! for losses that 
nay have been suffered by some. Other property owners such as storekeepers, 
landlords, filling station and motor hotel proprietors also suffered, as did non 
property owners I see no reuson why a single class should be given specia 
consideration 

Respec tfully, 
W. L. Lewis, President 
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TERMS OF PATENTS 


STATEMENT BY ALBERT BE. NokELTE, CHAIRMAN OF THE COMMITTEE ON PATENTS OF 
THE NATIONAL ASSOCIATION OF MANUFACTURERS 


Mr. Chairman and members of the committee, my name is Albert E. Noelte 
[I am chairman of the committee on patents of the National Association of 
Manufacturers, and am making this statement on behalf of that association, a 
voluntary organization of more than 16,000 manufacturers, 83 percent of whose 
members have less than 500 employees each. 

This statement is in opposition to the two bills, H. R. 323 and H. R. 4054 

H. R. 3283 was introduced by Representative Reed on January 31, 1951, and 
would permit the Commissioner of Patents to grant an extension of a patent 
commensurate with the extent to which the normal economic return from the 
patent was prevented, impaired, or delayed by reason of (a) the granting of a 
license to the United States without payment of royalty or at a nominal royalty; 
(b) any restrictions or prohibitions imposed by the United States by reason of 
a war or other national emergency; or (¢c) any circumstance beyond the control 
of such owner or holder or resulting from the existence in the United States of 
a state of war or other national emergency. If the applicant for extension is 
dissatisfied with the decision of the Commissioner or anv board established by 
the Commissioner, the measure would allow an appeal to the United States Court 
of Customs and Patent Appeals within 30 days of the decision from which the 
appeal is taken 

H. R. 4054 was introduced by Representative Walter on May 10, 1951, and is 
similar to H. R. 323 and involves the same general principle but differs in what 
it covers. H. R. 4054 specifically states that the term of any patent may be ex- 
tended if the normal return from the use, exploitation, promotion, or develop 
ment of the patented invention has been prevented, impaired, or delayed during 
the period beginning May 27, 1941, through November 4, 1945, inclusive, by 
reason of inability to obtain materials due to the fact that materials required 
were subject to Government priorities or allocations. 

The National Association of Manufacturers does not favor legislation of such 
general nature with respect to the extension of the terms of patents where the 
patent owners were unable to exploit the inventions during the war or in an 
emergency period. It believes that it is unnecessary to differentiate between 
patent property and other kinds of property in such respect. Esnecially is this 
true in view of the fact that Congress can, by special act, extend the term of 
any particular patent in meritorious instances. 

It should be borne in mind that the patentee by the grant of the patent receives 
no right to utilize his invention. Whatever right he has in that respect is a 
common law right which, of course, is subject to his not encroaching upon the 
rights of others. All the patentee gets by the grant of his patent is the right to 
exclude others from making, using, or selling the invention. Thus, whether or 
not he utilizes the invention, the patentee has been paid the full price to which 
he is entitled 

The primary object of the patent grant is not to reward the inventor but to 
induce an inventor to disclose his invention so that after the period for which 
the patent is granted the invention enters into the public domain $v the grant 
of the patent, the Government has paid the full price for the disclosure of the 
invention. The reward to the inventor is an incident of the transaction and 
the Government does not undertake to give to the patentee any right to utilize 
his invention. 

The extension of the term of the patent would deprive the public of what 
they were entitled to receive upon the expiration of the patent: that is, not to 
he excluded from the use of the invention. The mere filing by the patent owner 
of a netition for the extension of the term of his patent would act as a deterrent 
to others who might wish to undertake the utilization of the invention after the 
orizinal term of the patent has expired. The public would hesitate to make 
arrangements for going into a business which might be terminated by an ex- 
tension of the term of the patent. Thus, even though the term of the patent 
was not extended, the effect of the petition for extension would, justly or un- 
justly, in effeet give additional extension of the right of the patentee 

Bills of this natnre would encourage the filing of the petition for extension, 
especially in view of the fact that it would cost the patentee nothing to file such 
petition and as stated the mere filing of a petition would deter others from 
exercising rights which under the law they are entitled to after the expiration of 
the patent 
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THE Patent Law ASSOCIATION OF CHICAGO, 
June 27, 1951. 
Re Walter Bill (H. R. 4054). 
Wembers of Congress and the House Judiciary Committee: 

The Patent Law Association of Chicago has considered the above bill whic! 
was introduced on May 10, 1951, and wishes to record its opposition to the bil 
for the following reasons: 

(1) The passage of this bill would cause unlimited confusion by making it 
impossible to determine the date on which a patent grant terminated without 
an investigation of the Patent Office file to find out if the patent had been 
extended under the provisions of this bill. The bill provides for proceedings 
for the extension of patents. Such proceedings may be long and drawn out, 
adding considerably to the difficulty in ascertaining when an existing patent 
will expire because of the uncertainty of the final outcome of the extension 
proceedings 

(2) The Patent Law Association of Chicago has repeatedly opposed this type 
of legislation on the ground that it is class legislation. We realize that a similar 
bill applying only to veterans of the last war was passed by Congress approx 
mately a year ago. We believe, however, that legislation of this kind should not 
be passed and that the passage of the veteran’s bill a year ago is no justification 
for changing our position with respect to this type of legislation 

(3) We recognize that there may be instances where a particular situation 
might warrant the extension of a patent beyond its normal 17-year term. 
Defeat of H. R. 4054 will not preclude an extension warranted by particular 
facts. Congress always has the right to pass bills extending individual patents 
and in a meritorious case would doubtless give favorable consideration to anyone 
entitled to an extension. 

(4) The term “normal return” in line 4, page 1, is indefinite and may be 
incapable of being ascertained. 

(5) The term “substantial interest” in line 16, page 2, is indefinite and the 
required degree of interest should be specified in the bill 

(6) Section 4 (a) should be modified to provide for notice to the opposer and 
afford the opposer an opportunity to present evidence at the hearing 

(7) Section 10 applies only to article and apparatus patents, and does not 
include process patents which should have the same standing as article and 
apparatus patents. 

The Patent Law Association of Chicago is also opposed to Reed bill 323 to 
which objections were sent to you under date of April 12, 1951, and is also 
opposed to Davis bill, 3231, for the reasons set forth in a letter being sent to you 
today. The Reed and Davis bills also relate to the extension of patents 

Respectfully submitted, 
THE PATENT LAW ASSOCIATION Gf CHICAGO, 
A. C. AHLBERG, Vice President 


THE SECRETARY OF COMMERCE, 
Washington, D. C., July 10, 1951 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DeAR Mr. CHAIRMAN: This letter is in further reply to your request dated 
March 9, 1951. for the views of the Department with respect to H. R. 323, a bill 
to provide for extension of terms of patents where the use, exploitation, or 
promotion thereof was prevented, impaired, or delayed by causes due to war, 
national emergency, or other causes. 

There is attached a proposed report of the Department of Commerce with 
respect to the bill. We hope this will serve as an answer to your request 

We are advised by the Bureau of the Budget that it would interpose no objection 
to the submission of this report and, further, that this legislation is not in 
accord with the program of the President. If we can be of further assistance in 
this matter please call upon us. 

Sincerely yours, 
THos. W. S. Davis 
icting Secretary of Commerce 
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VIEWS OF THE DEPARTMENT OF COMMERCE WITH Respect To H. R. 323 

H. R. 325, of the Eighty-second Congress, would provide for extension of terms 
of patents where the use, exploitation, or promotion thereof was prevented, 
impaired, or delayed by causes due to war, national emergency, or other causes 

Section 1 of the bill provides for the extension of patents when the “normal 
use, exploitation, promotion, or development of such patent has been prevented, 
impaired, or delayed” by various causes specified in para (a), (b), (ce) 
In view of the use of the word “or” in paragraph (c), paragraph (¢) actually 
specifies two different things The various causes for the loss are as follows 

(1) “Any circumstances bevond the control’ of the owner or holder (par. (¢e), 
first part) 

(2) “Any circumstance resulting from the existence in the United 
States of a state of war or other national emergency” (par. (¢), second part) 

(3) “Any restrictions or prohibitions imposed by the United States by reason 
of a war or other national emergency” (par. (b)) 

(4) “The granting of a license to the United States without payment of 
rovalty or at a nominal royalty” (par. (a)) 

It is thus seen that the bill provides for extensions of patents generally without 
limitation, and also for extension on account of what might be termed war loss 

The Department of Commerce and the Patent Office have had occasion in the 
past to report to Congress on similar extension bills. We have opposed generally 
such proposals for extending the term of issued patents. We believe this position 
Which is based upon the policy of Congress over a long period of time as we 
upon other reasons, to be sound and reaffirm it with respect to H. R. 32: 

Che term of patents under our earliest patent laws was 14 years Many 
inventors found this peried too short and petitioned Congress for individual 
extensions which were granted in some cases by special acts. In view of this 
experience, Congress in the Patent Act of 1836 retained the term of patents as 
I14 years but provided for an extension of 7 years to be granted by the Patent 
Office on fulfillment of certain conditions. These extensions were abolished by 
Congress in 1861 At the same time the term of patents was changed to 17 
vears aS a sort of compromise or compensation for the elimination of the 
extension. The term has remained at 17 years since that date 

Numerous attempts have been made by patentees to obtain from Congress 
special extensions of these patents issued for 17 years. Many bills were intro 
duced in each session since 1878, when the first of them began to expire, but 
in the face of many expressions of policy from the committees, the number 
introduced has fallen to a handful in each Congress. Only twice, once in 1886 
and once in 1948, has Congress extended any of these patents, and in 1928 and 
150 some general legislation was passe@ applying to veterans only (A number 





* 





of design patents relating to badges of patriotic or religious organizations have 
been extended. } 

The effect of granting extensions of patents is frequently detrimental to 
industry because patents have a fixed term, and frequently developments are 
undertaken and industries built up in anticipation of the expiration of the 
patent term when teaching of the patent becomes freely available to everyone 
That general consideration makes any patent extension undesirable 

To prolong the grant for a term in excess of 17 years, therefore, would be to 
profit individuals at the expense of the whole public which, as the source and 
protector of the grant to the inventor, has a right to expect that it shall be able, 
within a reasonable time, to enjoy the benefits of an invention that it has helped 
to make successful. 

The public should have ample notice beforehand as to the date when a patent 
shall expire, so that industry and business may adjust themselves to the condi 
tions accompanying and following its expiration. If there be a probability of 
the extension of thousands of patents, there would be also uncertainty and 
confusion throughout industry. Those engaged or intending to engage in manu- 
facture could make patents subject to further prolonvation and etfectiveness 

We do not favor the singling out of owners of property rights arising out of 
patents as a class to be provided relief against war losses. In general, there 
uppears to be no more reason for Congress to provide relief for patent owners 
who were unable to use their patents because of conditions growing out of the war 
than for it to provide relief for owners of other kinds of property, such as a 
factory, or a store, who suffered losses due to shortages of material and man 
power during the war period. 

In view of the above comments, adverse to the purpose 


gre made on specifi details of the bill and on the procedure outimmed there 
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However, in the event the committee determines that such legislation is desirable, 
the officials of the Patent Office and other officials of the Department are avail 
able to your committee to work out the details of the bill or to help in any othe 


way 


GENERA. SERVICES ADMINISTRATION 
Washington, D. C., July 18, 1951 


Hon. JOSEPH R. Bryson, 
Chairman, Subcommittes Vo , Conimittee on the Judiciary, 

| House of Re presentatives, Washington 25, D. ¢ 

IS, 1951, for 


Drar Mr. Bryson: Reference is made to you request of April 
itents where 


our comments on H. R. 328, to provide for extension of terms of p: 
the use, exploitation, or promotion thereof was prevented, impaired, or delayed 


cuuses aque to war, national emergency, or other causes 


It is recommended that subsection 1 (a) be amended by striking the semicolon 
at the end of line 8 on the first pave, and adding the words ‘where it shall be 
determined in accord with this act that such action was taken primarily for 
the benefit of the United States ;:” 

The Federal Supply Service of this Administration encounters situations where 
patentees, for their own benefit, waive patent rights with respect to sales to the 
Government This is done because the Federal Specifications Board, as a 
matter of policy, avoids specifications which describe patented items. Only when 
i patented item is the only commodity providing satisfactory performance, and 
only when the patentee waives his patent right with respect to sales to the 
Government, is a Federal specification prepared to cover such a commodity. It 
is not considered in keeping with the spirit of this legislation, nor is it equitable 
or desirable, to extend the term of patents when a waiver has been voluntarily 





is 


executed for the sole purpose of qualifying for Government business. It 
believed that the amendment suggested above will accomplish the purpose with 
out requiring unwarranted extensions of patent terms. 

It appears that provision should be made for deferring the effective date of 
any extension in order that inventions may be brought fully into production fo 
national defense any time they may be needed. It is possible that an extension 


of a patent might be granted in 1951, to take effect in 1955, when the normal! 
term of the patent would end. Since it is impossible to foresee the existence 
vel non, of a national emergency in 1955, the extension might come into ellect 
during a national emergency, thus restricting the Government's access to the 
patent for purposes of national defense. It would seem advisable to authorize 
the Commissioner at any time during an extension to defer the extended rights 
when the national interest so requires during the existence of a national emer 


President It is, therefore, recommended that section 5 


gency declared by the A 
of the bill be amended by inserting a new subsection (d) on page 5, as follows 
“Should the President declare the existence of a national emergency dur 

ing the term of any patent as extended under this act, the Commissioner of 
Patents is authorized to find that the public interest requires that the patent 

be available for public use by the United States. Upon such finding the 

as if the origina 


] United States shall have access to patents affected as freely 
patent term had not been extended. The said Commissioner is thereupon 
nuthorized further to extend the term of such patent during the said na- 
tional emergency, or for such lesser period as shall be determined by the 
Commissioner upon the cessation of the public need for said patent.” 

Subject to the foregoing amendments, the legislation appears to be soundly 
conceived and this Administration has no objection to its enactment. 

The Bureau of the Budget has advised that there is no objection to the submis 
sion of this report ; however, the Bureau has stated that enactment of this legisla- 
tion would not be in accord with the program of the President 


Sincerely yours, 
JESS LARSON, Administrator 





